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Typical of the new Silex line 
is this new Delray Electric 
Table Model, $4.95, black 
trim. Red trim $5.25. 








A bumper crop of the finest Silex Glass Coffee 
Makers ever produced—each newly and attrac- —— 
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features—is now ready for a waiting market. vantage— 
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In the new Silex line there is a wide selection de a" 


of types and sizes to suit all needs (2 to 12 cups). * eclemnticely tine Mill 
Electric Table Models from $4.95; Kitchen <a> came, Gane 
Range Models from $2.95; Anyheet Control . hee el 
Models from $5.95. Make sure that you are 7...” 
prepared to "cash in" on this "Golden Har- + er oe ne 


vest." Write us for plans to fit your needs. 
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St. Louis, Mo. 


Light Com- 
panies have 
prompted Mer- 
chants with 
modern ‘mer- 
chandising 
methods. Con- 
ditions as 
shown to left 
have been de- 
leterious to 
merchant’s 
progress and 
sales, 


Results of 
Light Com- 
panies activi- 
ties are start- 
ling! Newsales 
possibilities 
have been 
opened to Mr. 
Merchant. 
And, now 1938 
promises | still 
greater strides 


in LIGHT- 


ING! 
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IN THE CAUSE 
OF BETTER SERVICE 


Proper planning enables our Electric Utilities to provide their 
excellent service in time to meet the increasing public demand. 
In the same manner, the equipment manufacturers anticipate 
the demands of every part of the plant. This is accomplished by 
constant laboratory research and development of production 
equipment. Okonite-Callender is always ready with the right kind 
of cable to meet new service demands. Its facilities, too, are con- 
stantly functioning in the cause of Better Service. 


THE OKONITE-CALLENDER CABLE CO., INC. 


AN AFFILIATE OF THE OKONITE CO 
Executive Office: E Passaic, New Jersey 


IKONITE QUALITY CANNOT BE WRITTEN INTO A SPECIFICATION 
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HE ideal development of America from 

the viewpoint of the power economist 
would come when the United States is wired 
and “gridded” so completely that current can 
be passed around the’ country just like cake 
around the dinner table. If that happy day 
ever arrived, the people on the East coast 
would go to bed and leave turbines turning to 
light the evening hours of the folks on the 
Pacific coast. Californians, in turn, would 
sleep soundly while the power from Boulder 
dam flashed across the continent to brown 
breakfast toast in little old New York. 


But it will be a long time, if ever, before 
the physical art of interconnection will make 
such precise load codrdination feasible or prac- 
ticable. Meanwhile, the best modern tech- 
nicians can do in the way of making the peaks 
of one load center fill the valleys of another 
is on a limited regional basis. Such is the grid 
or pool system, famed in England and Cali- 
fornia, and talked about in Nebraska and the 
Tennessee valley. 


THE grid system is politically neutral. It 
operates just as well (or otherwise) under 
public as under private company operation. 
It knows no ideology and can serve the free 
people of a democracy as effectively as the 
regimented masses of a dictatorship. The vir- 
tues of a regional power grid are not by any 
means confined to the benefits of evening up 
diverse load factors of communities having 


FERGUS J. MCDIARMID 


Why is Ontario in the kilowatt brokerage 
business? 


(See Pace 131) 
AUG. 4, 1938 


DANIEL L. PRATT 


Will Seattle become the melting pot for 
Northwest power? 


(See Pace 152) 


different habits or different time zones. The 
grid can codrdinate hydro with steam gen- 
erated current. It can relieve the operating 
difficulties caused by droughts and floods. The 
proposed statewide power pool for the state 
of Washington would be such a grid system. 


Dantet L. Pratt, who writes the article on 
the proposed power pool in Washington state, 
(this issue, page 152), is a newspaper man of 
long experience in the Northwest. Starting as 
a reporter on the Tacoma Ledger, he served 
successively as editor on the Seattle Common- 
wealth and Seattle Evening News. He also 
wrote features for the Seattle Daily Times 
and was editor of the Pacific Motor Boat 
magazine. 


¥ 


NE section of the North American con- 

tinent which could use an ideal system of 
interconnecting power lines, if such were pos- 
sible, is our good neighbor to the North, 
Canada. Canada’s difficulty with electric power 
seems to be another one of those economic 
phenomena which the smart modern writers 
fondly refer to as a “paradox of plenty.” Can- 
ada has plenty of power but not always in the 
right place. Quebec sells power to Ontario 
and Ontario has kilowatts to burn. What's the 
answer ? 


Tus article on Canada’s surplus power is 
written by one of our more frequent contribu- 
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WINNING NEW FRIENDS 
BY THE THOUSANDS: 
PLYMOUTH Réaaalaing’ 





“THE RIDE 
GOT ME. 

THAT AND 

THE PRICE’ 


“T heard all kinds of good 
things about the Plymouth 
‘Roadking’,"’ says Mr. C. J. 
Votaw, Ft. Wayne, Indiana. 
“But the real surprise was to 
find this big, luxurious car is 
priced with the lowest! And 
when I drove the ‘Roadking,’ 
I just had to buy it!”’ 


“T heard so much about = 





Plymouth ‘Roadking’,"’ sa: 
Miss Florence Norahuna 
Kansas City, Mo., ‘‘that I 
went for a drive. I was de- 
lighted at its comfort and 
easy handling. And I never 
knew you could buy a Plym- 
outh at that low price!” 


“IT COST 


“When I heard talk about the 


j +izeand comfort of the Plym- 


outh ‘Roadking,” I expected 
it to cost more,"’ says Mr. 
Fred Smith of Los Angeles, 
Calif. “But, after seeing the 
Price-tag, I took a ride. That 
was enough for me...I 
bought one right away!"’ 





PLYMOUTH ‘autiay 8 5 
Roading SEDAN 


—“Detroit d 





d price,” includi 
bumpers and bumper guards, spare wheel, tire and tube, 
foot control for headlight beam with indicator on in- 
strument panel, ash-tray front and rear, sun visor, safe- 
ty glass and big trunk space (19.3 cubic feet), Plymouth 
“Roadking”’ models start at $645; “‘De Luxe’’ models 
slightly higher. Plymouth prices INCLUDE ALL FED- 
ERAL TAXES. State, local taxes not included.’ 


@ front and rear 








LYMOUTH BUILDS GREAT CARS 





ES, people are buying this great- 


car by the thousands...for its sen- 
sational new ride...and its many new 
features that mean extra value! 


BIGGEST OF THE 3. The Plymouth 
“Roadking” is by far the biggest of the 
leading lowest-priced cars; it is nearly 
7’ longer than one; and more than10” 
longer than the other. 

THRILLING POWER. The Plymouth 
**Roadking’’ is making a hit with its 
big, 82-horsepower ‘‘L-head’’ en- 


‘gine...giving brilliant, full-powered 
performance with top economy. 


EASY TO OWN. Your present car will 
probably represent a large proportion 
of Plymouth’s low delivered price... 
balance in low monthly instalments. 
See this big Plymouth ‘‘ Roadking’”’ 
-..at your nearby Plymouth dealer. 
PLYMOUTH DIVISION OF CHRYSLER 
CorporaTION, Detroit, Michigan. 


@ TUNE IN MAJOR BOWES’ AMATEUR HOUR —COLUM- 
BIA NETWORK, THURSDAYS, 9 TO 10 P.M., E.D.S.T. 


THE “ROADKING”’ 
THE “DE LUXE”’ 
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tors, Fercus J. McDrarm1p, a graduate (’28) 
of the University of Toronto. He became a 
Fellow of several actuarial societies, but upon 
entering the employment of the Lincoln Na- 
tional Life Insurance Company of Fort Wayne, 
he turned his attention to the practical opera- 
tions of utilities, on the theory that such knowl- 
edge is necessary in order to do a satisfactory 
job in the investment field. In this connection, 
Mr. McDriarmip has managed to visit a large 
number of utility properties both in the United 
States and Canada, picking up practical knowl- 
edge which he believes of value in making 
an intelligent selection of investments. 


¥ 


HEN a utility business becomes really and 

truly competitive, nobody even stops to 
think what its rate base amounts to or how 
to arrive at it. Nor does the competition al- 
ways have to be from another business of the 
same kind. Consider the railroad companies, 
fighting for their lives against the inroads of 
rival transportation forms (by water, land, and 
air), and the telegraph companies, equally hard 
pressed by rival communication forms (such 
as the telephone and the air mail). Rate base 
legalism is the least of their worries. Just at 
present, they couldn’t earn a prosperous return 
on any rate base, even though the ICC and FCC 
told them to write their own tickets. 


However, as long as such utilities as the gas, 
electricity, and telephone businesses must func- 
tion as virtual monopolies for large classes of 
our population in various restricted territories, 
regulation by some independent authority will 
be necessary to protect public interest. And in 
the process it will probably be necessary for 
regulatory authorities to go all through the 
tedious question of how many and different 


PINCUS M. BERKSON 


He considers the subject of the rate base by 
legislative fiat. 


(SEE Pace 143) 
AUG. 4, 1938 


valuation concepts can dance on the point of 
a single rate base. Short cuts in this respect 
are dangerous, as a number of state commis. 
sions have found out from the appellate courts, 


In this issue (beginning page 143), Pincus 
M. Berkson tells what sometimes happens 
when commissions disregard legislative rate 
standards. Mr. BERKSON was born and raised 
in New York, and was educated at the City 
College of New York (A. B. ’19) and p- 
lumbia University Law School (LL. B, ’22). 
Counsellor BERKSON continued the practice 
of his chosen profession in his native city 
specializing in trial and appeal work for in. 
surance companies. He became associated with 
Colonel Charles G. Blakeslee, former counsel 
for the New York commission, on a brief in- 
volving the validity of § 114 of the regulatory 
law of the Empire state. He has since written 
several articles dealing with utility rate regula- 
tion. 


¥ 


bene the heading of Things to Come, we 
have arranged several articles for our 
next issue calculated to tempt the hot weather 
appetite of our readers. First of all, there is 
a piece about the new Colorado-Big Thompson 
project done by William E. Warne, of the 
U. S. Reclamation Bureau. We have, also, 
an article on “Prudent Investment” as practiced 
in Massachusetts by Elliot Earl, and another 
on private sales of utility securities by John F. 
Childs. And, lest we forget, if you should hap- 
pen to be in or near Vienna, Germany (Austria 
to the die-hards) from August 25th to Septem- 
ber 2nd, don’t forget to drop in on the interim 
sessions of the World Power Conference. If 
you can’t arrange this, it will be quite all right, 
but the Vienna entry was marked on our 
memorandum calendar, so we just thought 
we'd do our duty as we saw it. 


¥ 


Y gree the important decisions preprinted 
from Public Utilities Reports in the back 
of this number, may be found the following: 


Tue Rhode Island commission, in dealing 
with telephone extension-set charges, offers 
criticism of holding company relationships and 
loaris between affiliates. (See page 1.) 


Codperative electric associations, it is held 
by the West Virginia commission, are public 
utilities and must secure certificates of con- 
venience for construction of facilities. (See 
page 7.) 


THE next number of this magazine will be 
out August 18th. 


Tae Chel pure 
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HOW YOU CAN INCREASE 


APPLIANCE SALES/ 


cA RS 
Sales presentations with a 
Kardex Visual Sales Pres- 
entation command atten- 
| tion and deliver sales! 


Sales are lost when vital 
points are forgotten. 
Control your salesmen 
. .- from an interesting 
opener to a convincing 
close with the Kardex 
Visual Sales Presenta- 
tion here in action! 





YOU can now make it possible for 
every salesman, new and old, to apply the sales 
planning that you know produces sales! 


Under your direction, equipped with a Kardex 
Visual Sales Presentation, each salesman will 
carry action and drama throughout his every 
presentation . . . stress owner benefits . . . picture 
quality, pride of ownership . . . explain simplicity 
of use, operation, and service . . . show dis- 
advantages of inferior products and service . . . 
use local testimonials . . . test sales progress . . . 
and, best of all, pictures will prove the story! 


A single Kardex unit will serve as a presenta- 
tion for any number of items. Individual Kardex 
cards are quickly changed and testimonials may 
be localized even for city sections. 


Write today for a grand, new, eight page book- 
let dealing with successful sales planning. “OF 
MEN AND MOUTHS” is 
free and your copy will 
show you how to increase 
your appliance sales at little 
and even no extra cost! 

Send the coupon today! 


Remington Rand Inc. 

Dept. U-84 

Buffalo, N. Y. 

Gentlemen: 
Please send me my free copy of “OF MEN 
AND MOUTHS.” I want to increase my 
appliance sales. 








This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 








In This Issue 


In Feature Articles 


Canada’s surplus power, 131. 

Diplomatic aspects of power exportation, 132. 
Canada’s publicly owned power empire, 134. 
Ontario’s rural electrification, 136. 

— for lower electric rates in Ontario, 


When the commissions disregard legislative 
rate standards, 143. 


Comparison of methods of arriving at rate 
base, 14 

Legislative and court standards for determin- 
ing rate base, 147. 


Statutory provisions for surplus and con- 
tingencies, 148. 

Comparison of functions of commission and 
court, 149. 


Proposed statewide power pool for Washing- 
ton, 1 
Progress of Washington state power plan, 153. 


Map of proposed Washington state power 
pool, 154 
Wire and Wireless communication, 156. 


¥ 


In Financial News 
Utility stocks lag as government renews “war,” 
160. 


Electric power output, 162. 


SEC aide stresses voting rights in revamping 
of holding companies, 162. 


New financing, 163. 
Valuation and depreciation, 163. 


Pennsylvania Railroad power contract valu- 
able to Consolidated Edison, 164. 


Corporate notes, 164. 
Interim earnings statements, 165. 


In What Others Think 


Trouble in Heaven—television, 166. 

What hurts business hurts utilities, 170, 
Rate regulation by negotiation, 171. 

A textbook on public utility regulation, 173, 


¥ 
In The March of Events 


FPC orders city complaint answered, 176. 
Power Survey, 176. 

Morgan protests inquiry appointment, 176, 
French utilities join to finance program, 177. 
PWA power policy, 177. 

Natural Gas rules, 177. 

Boulder power pact, 177. 

Air authority members named, 178. 

News throughout the states, 178. 


¥ 
In The Latest Utility Rulings 


Payments to affiliate on matured bond issue un- 
der unauthorized arrangement, 185. 


Control of connecting telephone company un- 
der Federal Communications Act, 185. 


Commission can investigate rates but not prac- 
tices, devices, and schemes, 186 


Land values in reorganization proceeding, 187. 

Business and residence telephone rates, 187. 

Rates for fire protection service, 188. 

tis ees of hydrant charges between cities, 
1 


Motor vehicle operators fined for operating 
unauthorized common carrier service, 188. 


Utility rate slash sustained, 189. 
Miscellaneous rulings, 189. 





PREPRINTS FROM PUBLIC UTILITIES REPORTS 


Various regulatory rulings by courts and commissions reported in full text, 
pages 1—64, from 24 P.U.R.AN.S) 


AUG, 4, 1938 


10 








August 4, 1938 Public Utilities Fortnightly 11 


——— 


A UNIVERSAL DESIGN REDUCES COST 
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5 LIGHT LINE SERVICE BODY 


Uses in Common 


76. ELECTRIC METER INSTALLATION 

“i GAS METER INSTALLATION 
COMBINATION GAS AND ELECTRIC 
GENERAL SERVICE 


A universal design permits us to standardize our manufacture and effect 
a considerable saving to buyers of public utility bodies. For the first time 
in history we offer a price based on the production of 1000 units. Adequate 
protection is provided for gas or electric meters when carried. The partitions 
ngs and shelves for each application are fully adjustable. 
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APPLIANCE REPAIR BODY 


argest Exclusive Manufacturer of Standard Utilities Equipment for Motor Vehicles 
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Epitor1AL COMMENT 
The New York Times. 


Epitor1AL COMMENT 
The Commercial & Financial 
Chronicle. 


JostaAH W. BAILEY 


U.S. Senator from North Carolina. 


MarK ETHRIDGE 
Former President, National Asso- 
ciation of Broadcasters. 


Burton K. WHEELER 
U. S. Senator from Montana. 


James H. R. CroMWELL 
Capitalist. 


Georce D, AIKEN 
Governor of Vermont. 


Howarp BRUBAKER 
Writing in The New Yorker. 


Davip SARNOFF 
President, Radio Corporation of 
America. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MonrTAIGNE 





“No monopoly can exist in radio unless the govern- 
ment’s own policy creates it.” 


¥ 


“Most of the current talk about ‘objectives’ is either 
sheer political balderdash or else is the result of muddled 
thinking.” 


¥ 


“A subservient Congress means a dependent court, and 
the two together mean government by presidential decree 
and without restraint.” 


¥ 


“No other industry has been so guided from its infancy 
as has radio and no other industry is regulated to such 
infinitude of detail.” 


¥ 


“We are beginning to learn that there are practical 
as well as theoretical limits to the virtue of centralized 
administration no matter in whom the power and re- 
sponsibility rest.” 


¥ 


“The greatest failure in our efforts to achieve social 
security is the failure to understand that primarily it is 
a matter of economics, and only secondarily a problem of 
legislation.” 


¥ 


“The basic issue [of the New England flood control 
bill] is neither power production nor flood control, but 
is one of maintaining a balance of power between state 
and Federal government.” 


¥ 


“The superstition that the administration uses public 
works for political ends has been exploded. Secretary 
Ickes is mobilizing beavers to build dams in Idaho and 
there isn’t a vote in a carload.” 


¥ 


“If wave lengths were now available for an unlimited 
number of broadcasters, there would be no more need for 
special government regulation over broadcasting than over 
the printing of newspapers.” 


12 
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Burroughs _— 
PUBLIC UTILITY BILLING MACHINE 








Burroughs Billing Machine 
writes bill and office record, fur- 
nishes a journal, and automati- 
cally accumulates totals of 
revenue classifications, rate 
blocks, etc. 


Automatically warns operator if 
a mistake is made in computing 
consumption in the meter book 
or in entering reading and con- 
sumption figures on the key- 
board. This eliminates the need 
for checking consumption 
figures before writing bills. 


3 


The Short-Cut Keyboard en- 
ables operator to enter two sets 
of figures (such as gross and net 
amount) on the keyboard, and 
depress operating bar—all at the 
same time. 


Figures are automatically re- 
peated by the machine on both 
stubs aud ledger. 


Bills completed are automati- 
cally ejected and stacked in 
correct billing order. 
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Whatever plan is used—Stub, Bill and Ledger, 
or Register Sheet—this new Burroughs will do 
the job with greater speed, simplicity and 
ease of operation. So many of its operations 
are automatic that the machine may be said 
to do most of the work without effort on the 


part of the operator. 


Investigate. See for yourself why 85 per cent 
of all public utility customers’ bills are writ- 
ten on Burroughs Public Utility Billing 
Machines. Telephone the local Burroughs 
office for more information, or, if more con- 
venient, mail the coupon for full particulars. 


MAIL THIS COUPON TODAY! 


Burroughs Adding Machine Company 

6544 Second Boulevard, Detroit, Michigan 

I would like complete information about the new Burroughs 
Public Utility Billing Machine. 

Name. 


(eae ee sana 
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REMARKABLE REMARKS (Continued) 


Haroip L, Ickes 
Secretary of Interior. 


Gordon BROWNING 
Governor of Tennessee. 


BertraNnp H. SNELL 
Republican leader, U. S. House of 
Representatives. 


Jerome N. FRANK 
Member, Securities and Exchange 
Commission. 


FRANKLIN T. GRIFFITH 
President, Portland General Elec- 
tric Company. 


EucENE L. GAREY 
Delegate to the New York Consti- 
tutional Convention. 


FRANKLIN D. ROOSEVELT 
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“PWA has set a new, fast pace. If our cities can 
keep this pace, once again your Public Works Adminis. 
tration can play a dominating part in bringing about re- 
covery. PWA was already in the trenches ready to open 
fire when the President signed the new PWA bill.” 


¥ 


“One main reason I shall rejoice when rural electri- 
fication is realized in the TVA area is that it will take 
from the mouths of numerous demagogues a sweet morsel 
they are wont to chew and never digest. They will be 
woefully disappointed if it ever becomes a reality,” 


¥ 


“We [the Republican party] have sought to prevent the 
Federal government unnecessarily competing with private 
business, believing that the only hope for a restoration 
of the jobless to work and factories to capacity production 
lies through private investment and enterprise.” 


¥ 


“ .. the important point is that we [SEC] don’t do 
those things to malign anybody or to hurt anyone or 
merely to preach a sermon. We are definitely not muck- 
raking, and if an unpleasant past doesn’t contribute any- 
thing to the future, we are only too glad to draw a veil 
of charity over it.” 


¥ 


“Tn all cases where navigation improvements are justi- 
fiable and power may be produced as an incident thereto 
we heartily favor the continuance of the governmental 
policy with the proviso that such power be disposed of 
in such a manner as not to destroy or impair existing, 
honestly made investments.” 


¥ 


“Certainly it is not an unreasonable request for a citizen 
of this state to ask that before you seek to bind him by 
a rule or regulation issued by some bureaucrat, that some 
reasonable time elapse so that he can know there is such 
a rule, and perhaps afford him an opportunity to appear 
and be heard.” 


¥ 


“From the point of view of business efficiency, such 
as a private corporation would seek, it would seem to be 
the part of common sense to place all executive functions 
relating to all transportation in one Federal department 
—such as the Department of Commerce, the Department 
of Interior, or some other old or new department. At 
the same time all quasi judicial and quasi legislative mat- 
ters relating to all transportation could properly be placed 
under an independent commission—a reorganized Inter- 
state Commerce Commission. And such action would be 
highly constitutional,” 
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WHEN VACATIONS PILE UP WORK... 





THE 


LEARN first-hand why the Easy-Writing faster and faster, as she “catches on” to 
Royal does better work at lower cost. each effort-saving feature. That’s the hu- 


Just place an Easy-Writing Royal on man side of THE DESK TEST. 


- , 
your secretary’s desk. Now, as critically as you choose ... 


See her smile as she senses its smooth, Compare the Work! Check the typing, 
easy rhythm. Watch her breeze through line for line . . . and notice, especially, 
the letters, which have been piling up... the finer quality, the increased quantity. 


*THE DESK TEST is a fact-finding trial. 
It costs nothing, proves everything. Phone 
your Royal representative for complete 


tigen information, or use the coupon below. 


m by 

some } Y 
such 

ypear 


WORLD’S NUMBER 1 
TYPEWRITER 


World’s largest devoted the 
manufacture of typewriters. Pastore: Hartiord, y des 








GET A 10-DAY DESK TEST FREE! 


Royal Typewriter Company, Inc. Name 
Department WPU-8438, 
2 Park Avenue, New York City. Firm Name 








Please deliver an Easy-Writing Royal 

to my offee for a 10-day FR EE DESK Strect 
understand that this will be 

pi without obligation to me. City 
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Wasner 
Distribution 
Transformers 


Lf) 
ommand Attention 





@ Transformers with outstanding service rec- 
ords of low maintenance and continuous per- 
formance under all types of weather condi- 
tions command the attention of public utility 
men everywhere. Wagner distribution trans- 
formers have built a reputation for years of 
satisfactory operation because they meet the 
necessary requirements essential for proper 
distribution of electric power. They contain 
such factors as: (1) carefully designed, pre- 
tested materials, (2) low electrical losses, 
(3) good regulation, (4) adequate safety 
features, and (5) details that make for ease 
of installation and maintenance. 

To enable you to select transformers that 
will meet your needs—Wagner distribution 
transformers are available in all standard 
types and ratings, in sizes up to 500 kva. 
Write today for your free copy of Wagner 
Bulletin No. 180. 


TD238-3BA 


Wagner Electric Grporation 


6400 Plymouth Avenue, Saint Louis, U.S.A. 
MOTORS TRANSFORMERS FANS BRAKE! 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





Public Utilities Fortnightly 


52,332 MILES 
TO THE TOP OF PIKES PEAK 


Chevrolet l'/2-Ton Model, in Longest 

Truck Test Ever Observed by the 

A.A.A., Again Proves Its Economy, 
Stamina, and Reliability. 





There’s a thrilling story in the achievements of a standard Chev- 
rolet 112-ton truck on its officially observed test run, touching 
every state of the union, plus Canada and Mexico, covering 
53,825 miles—equivalent to twice around the world—in 70 days’ 
running time. 

But truck buyers want facts, not thrills—so look at the figures 
officially certified by the Contest Board of the American Automo- 
bile Association (Sanction No. 3562). 


Chevrolet Long-Distance Safety and Dependability Truck Run 


DETROIT, OTTAWA, MEXICO CITY, MIAMI, SAN FRANCISCO 
NEW YORK, SEATILE, PIKES PEAK, DETROIT 


Start, Detroit, January 11, 1938. Finish, Detroit, July 5, 1938. Total test miles, 53,825. 
Net running time, 1660 hrs., 55 min. Average speed, 32.41 m.p.h. Gross weight, 9260 lb. 
Miles per gallon, 15.37. Ton miles per gallon (gross weight), 71.16. Gasoline cost per mile 
(at 20.1¢ per gallon average), $.01312. Gasoline cost per ton mile, $.00283. Miles per 
quart of oil consumed, 1320. Total lubrication cost, $43.38. Mechanical work, periodical 
inspections, and replacements (including six tires and tubes at $150.00), $204.98. Total 
cost (gasoline, oil, lubrication, replacements, including tires), $994.01. Total cost per mile, 
$.01847. Total cost per ton mile (gross weight), $.00399. Miles on original set of tires before 
replacement, 32,936.8. Water added to radiator, 11 qts., 134 pts. Time of test run with 
full load to summit of Pikes Peak, after 52,319.7 miles of test driving, 61 min., 41-2/5 sec. 
for the recognized 1214-mile Pikes Peak Highway Race Course. 


CHEVROLET MOTOR DIVISION, General Motors Sales Corporation, 
DETROIT, MICHIGAN 


ay 
CHEVROLET TRUCKS 


“THE THRIFT-CARRIERS FOR THE NATION” 
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Which onedo Youwant? 


es 
fs 


3254 3354 3351 3251 


/ / 
Sf 
3258 


OOK OVER THIS GROUP of fine new “Eveready” on-the-job flash- 
lights, specially designed to meet the special needs of oil men 
and electricians. 








The new WATERPROOF Flashlights, 3354 and 3254, are completely 
covered, switch-and-all, with a soft rubber sleeve. Unbreakable 
lenses, chrome plated reflectors. Proof against hot wires, acids, 
gasoline, oil, alcohol, greases and dirt. 


The two and three cell general purpose Industrial Flashlights, 
3251 and 3351, have unbreakable lenses, hand-replaceable switches 
are cased in semi-hard rubber. Safe with “hot stuff.” Unaffected by 
water, oil, gasoline, alcohol, acids or dropping impact. No. 3258, 
the new Flexible Extension Flashlight, answers the demand for a 
safe light for inspecting moving machinery, railway journal boxes, 
drums, barrels, sounding pipes. 


NATIONAL CARBON COMPANY, INC. 


General Offices: New York, N. Y.; Branches: Chicago, San Francisco 
Unit of Union Carbide [lj and Carbon Corporation 
The word ‘‘Eveready”’ is the trade-mark of National Carbon Co., Inc. 
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Seamless Bailer lubes 
we 


J&L Seamless Steel Boiler Tubes assure 
maximum safety and long life because they 
are strong and durable. They have unusual 
oughness and uniform metal density to 
esist the destructive forces of heat, vibra- 
ion and corrosion. Because they are more 
ductile, they roll-in faster. They save you 
ime and money. 

The forging action which characterizes 
he Jones & Laughlin method of seamless 
manufacture increases the strength, tough- 
ness and workability of the steel. There are 
no welds... no weak spots ... therefore 
here can be no failure at or near a weld. 


; 


i 


Jal SEAMLESS STEEL BOILER TUBE 


stand up under heat, vibration and corrosio1 
—and they are easily installex 


Inspection during every stage of manufa: 
ture assures uniform high quality tubes th: 
give lasting satisfaction. 

Steam power plants, boiler makers, rai 

roads and shipyards throughout Americ 
rely on J & L Seamless Boiler Tubes. Fc 
lower maintenance costs and quick, eas 
installation, specify 
and use Jones & 
Laughlin Seamless 
Boiler Tubes. Call 
your local Jones & 
Laughlin Boiler Tube 
distributor. 


This special bulletinon J & 


Seamless Steel Boiler Tub 
contains valuable date 
Your copy will be sent o 
request. Write today. 


JONES & LAUGHLIN STEEL CORPORATION 


AMERICAN [RON ANO Steel WORKS 
PITTSBURGH, PENNSYLVANIA 


MAKERS OF HIGH QUALITY IRON AND STEEL PRODUCTS SINCE 1850 


J&L—ALWAYS MAKING FINER CARBON STEEL PRODUCTS FOR NEW AND BETTER USE 
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better 
water meters 


4 better 
S made 


The results of Neptune’s finer precision produc- 
tion methods, modernized precision machine tools, 
improved gauges and other refinements are not 
always visible to the eye ... they are reflected 
in increased and sustained sensitivity and accu- 
racy, perfect interchangeability of parts, longer 


life, lower maintenance costs. Neptune Meter 
Company, 50 West 50th St., (Rockefeller Center), 
New York City, Neptune Meters, Ltd., 345 So- 
rauren Ave., Toronto, Canada. 


OVER 6 MILLION NEPTUNE MADE METERS IN SERVICE 


TRIDENT 


FROST PROOF SPLIT CASE 
“a ee PRECISION-MADE METERS ro rn 


CREST 
Velocity or inferential type 
TYLE 3 with turbine or pro: peer for COMPOUND 
medium elass service hi h rates of For both large and small flows 
sizes in" to 2” Serew End oles 1%,” and 2” Carve End — 1Y%” and 2” Screw End clear ear water 
1Y2” to 6” Flange End 1Y" to 16” Flange End 1Y2"” to 10” Flange End Sizes 3” to 
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IN THE 
NATION’S 
CAPITAL 


CRESCENT ENDURITE 


INSULATED WIRE and CABLE 


USED THROUGHOUT in the 
BUREAU of ENGRAVING and PRINTING 


Treasury Dept., Washington, D. C. ...Elec. Cont., H. P. Foley Co., Washington, D. C 


The great amount of machinery and precision equipment in this magnificent building (one of the 
largest ever erected by the U. S. Government) taxes wires and cables to the utmost. To insure 
maximum dependability, CRESCENT ENDURITE INSULATED WIRE AND CABLE, de- 
signed to meet excessive temperatures and aging conditions, and CRESCENT VARNISHED 
CAMBRIC POWER CABLE, to feed the presses, were given the job of carrying this essential 
load. If you have similar conditions to meet and want to be sure of uninterrupted operation, put 
the job up to CRESCENT. 





CONTROL CABLE RUBBER POWER CABLE 
DROP CABLE SERVICE ENTRANCE CABLE 
LEAD COVERED CABLE SIGNAL CABLE 
MAGNET WIRE VARNISHED CAMBRIC CABLE 
PARKWAY CABLE WEATHERPROOF WIRE 
All types of Building Wire and all kinds of Special Cables to meet A.S.T.M., A.R.A., 
1.P.C.E.A., N.E.M.A., and all Railroad, Government and Utility Companies’ Specifications. 
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ACCT’S RECEIVABLE 


SERVICE BILLING | 


f 
fi 
& 


ARREARS BILLING ° 


For complete 


and more informative records 


@ In re-equipping your accounting department, don't consider only 
your current Service Billing needs. This type of billing comprises only 
3% of present day customer accounting costs. 


@ Investigate the punched card method of accounting which, in addi- 
tion to Service Billing, will facilitate the handling of Cash Posting, 
Ledger Balancing, Discounts, and Arrears and Merchandise Billing. 
This method will also enable you to control Accounts Receivable, 


Meter Deposits and other important functions. 


@ This modern electric Accounting method offers complete and more 
informative records to the customer, the district offices, the customer 
service department and the management. Write for complete infor- 


mation today. 


_ INTERNATIONAL BUSINESS. MACHINES CORPORATION 


WORLD HEADQUARTERS BUILDING ain E BRANCH OFFICES IN 
590 MADISON AVENUE, NEW YORK, N. Y. ™ PRINCIPAL CITIES OF THE WORLD 
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How to Save 


Make-up 


and Boost Turbine Hours 





Over half the power generated 
for industry in America comes 
from turbines using Gargoyle 
D.T.E. Oil Light. Socony- 


Vacuum’s experience with over 
9,000 turbines helps find oper- 
ating economies 


8 LENGTH OF SERVICE and turbine 
hours per gallon of “make-up,” no tur- 
bine oils measure up to Gargoyle D.T.E. Oil 
Light. That is why more than half the coun- 
try’s turbines rated 5000 kw. and over use 
them exclusively. This wealth of turbine 
operating experience Socony-Vacuum 
places at the disposal of your men. 


Socony-Vacuum has “kept cases” on tur- 
bine operation. This experience is made 
available without cost to turbine men. 
Pamphlets prepared on this subject will be 
sent at your request. In addition, see the 
new moviecalled “The InsideStory,” which 
reveals exactly what Correct Lubrication 
does. Just write to the nearest Socony- 
Vacuum office for these aids. 


‘ ‘72 Years of Experience Calling 


That is what the chief of a great utility 
wrote to one of his station superintendents. 
For when the Socony-Vacuum Represen- 
tative calls on you, he brings to your prob- 
lems the greatest experience in the oil busi- 
ness. Many operators find this experience 
helps them tochalk up records for efficiency 
and economy. Why not make sure to see if 
our man has something you can turn to 
your advantage? 


es VACUUM (2) 


OIL COMPANY 


ANDARD Olt OF NEW YORK DIV 


DIVISION © WHITE EAGLE v 


MAKERS OF MOBILGAS, MOBILOIL, 


INCORPORATED \ 
TAR DIV BRITE DIVISION © MAGNOLIA PETROLEUM E OMPANY 
—_—— ee 
( yMPANY FNERAL PE LEUM CORPORATION OF CALIFORNIA 


GARGOYLE INDUSTRIAL LUBRICANTS 
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ALL THE POWER 


YOU WANT... 
When AND Where 


YOU WANT ITI 





: 


BREAKING, DIGGING, 
DRILLING, TAMPING 
AND DRIVING 


Powerful and rugged enough for day after 

day operation on heavy demolition work .. . ‘ 

yet readily and economically transported to Easily packed in the back of a car o 
small, out-of-the-way jobs and over muddy or scott: a eet 
storm blocked roads . . . BARCO Portable > aS 
Gasoline Hammers provide substantial time- 

and money-savings on a wide variety of 

hammer jobs. "Barcos are indispensable for 

our type of work," report public utility exec- 

utives from coast to coast. 


BARCO MANUFACTURING CO. 
1803 W. Winnemac Ave., Chicago, Ill. 


Weather means nothing to the Barco... 
it operates efficiently in cold weather or 


BARCO,” txine 
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the PITTCO STORE FRONT CARAVAN 





Returns! 


nalhen chance to tie up with this 


potent builder of new lighting cus- 
tomers! Another opportunity to 
sell more current by showing the 
merchants and property-owners in 
your territory the advantages of 
modern, business-building store 
front lighting and design. 


The Pittco Store Front Caravan, 
with twelve scale models of modern, 
properly illuminated store fronts, is 
going to cover the entire country 
again. If it visited your territory on 
its first trip, you’ll know how help- 
ful it was to you in educating your 
prospects to a better appreciation 
of adequate store front illumination. 


This time, the Caravan will cover 
your territory more broadly than 
before. Having presented its store 
front exhibit in all the metropoli- 
tan areas on its previous tour, it 
will this time present showings of 
its scale models in the more 
important smaller communities 
throughout your territory .. . giv- 
ing every merchant and every 
property owner a chance to see it. 


Watch for the return of the Pittco 
Caravan ... and tie up with it in 
your sales efforts. Your nearest 
Pittsburgh Plate Glass Co. branch 
can give you specific information 
as to when it will revisit you. 


PITTSBURGH, 


@) 
asa ~ PLATE GLASS COMPANY 
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| The - 
“HOT WEATHER’ 
Headband! 


During the hot summer months in working 

conditions, such as are encountered in Steel 

NON-RUBBER HEADBAND Mills, Foundries, Oil Refineries, Boiler Works, 

Locomotive Shops and Aeid Plants where 

workers are continually confronted with condi. 

tions of extreme heat, moisture, steam, perspiration, oil, grease and acids, Drednaut 
Non-Rubber Headbands are particularly effective. 


The Drednaut Non-Rubber Headband is NOT affected by any of the conditions 
named above because it contains no rubber. Its construction makes it especially 
ideal for use in hot weather where the ordinary elastic headbands cause no end of 
trouble and grief from perspiration. 


By looking at the skeleton view above you will readily discern that the Drednant 
Non-Rubber Headband consists of a section of non-corrosive bead chain of the highest 
quality, which is attached to each eye cup by a hinged member. Over the chain, a 
section of spring is placed, and is so fastened that it cannot be injured by over. 
extension. It can be sterilized too, in any way without injury whatsoever. Both 
chain and spring are enclosed in a cloth sleeve. 


The Drednaut Non-Rubber Headband is adjustable to any size head. Once 
adjusted —it stays adjusted for keeps, and 

maintains a uniform tension indefinitely. Men 

are amazed at its comfort and _ fool-proof 

qualities and what’s more, it makes them LIKE 

to wear goggles. 


If your men are confronted with any of the 
conditions mentioned above—have them try a 
pair of Drednaut or Super-Drednaut Goggles 
with the Non-Rubber Headband—they will be 
amazed with its ever-lasting comfort and non- 
existent annoyances so prevalent in the old 
style elastic headbands. Super-Drednaut 50-S Goggles 


New General Catalog No. 10-R Upon Request 


THE SAFETY EQUIPMENT SERVICE CO. 


Buell W. Nutt, President 3+: 1230 St. Clair Avenue, Cleveland, Ohio 


Manufacturers of a General Line of Accident-Prevention Equipment 


a, 





————z, 
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Permanent 
Economy in 
Electrical 

Distribution 


EVERAL YEARS AGO, Johns- Manville 
introduced Transite Electrical Conduit 
—an asbestos-cement material so inherently 
strong and permanent that it ended the ex- 
pense of “‘concreting-in” on many under- 
ground duct systems. And provided virtual 
freedom from maintenance whether installed 
under or above ground. 

Today, its companion conduit . . . Trans- 
ite Korduct . . . is lowering electrical dis- 
tribution costs—and keeping them low— 
on jobs where concrete casings must be used. 

Differing from Transite Conduit only in 
its lesser wall thickness, Korduct offers the 

















WHEREVER j= 
electrical conduit i 
must be “‘concreted- & 
in’’—the light weight 
# and long lengths of 
J-M Transite Korduct 
cut material and 
labor costs, assure 
immediate instal- 
lation savings. 


same basic permanence, the same freedom 
from maintenance. 

Its lighter weight and long lengths reduce 
both material and handling costs. Hence 
on multiple-duct systems, in tunnels, bridge 
structures, dams—or wherever the service 
calls for ‘‘concreting-in,’”’ Transite Korduct 
is your logical conduit choice. 

Making new conduit installations. . . re- 
placing existing materials? Be sure you get 
the new data-sheet manual on Transite 
Korduct. It also includes new data on 
Transite Conduit. Write Johns-Manville, 
22 East 40th Street, New York City. 


i Johns-Manville 


TRANSITE KORDUCT 
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Barber Conversion Burners Make Ga; 


Customers 


WIDE range of sizes and 

styles in Barber Conversion 
Burners places automatic gas heat 
within the reach of families of 
even the most moderate income. 
There is a Barber Burner specifi- 
cally designed to fit the owner’s 
present boiler or furnace, no mat- 
ter what its make, size or shape. 
Barber Burners are economical 
both to install and _ operate. 
They assure reasonable fuel cost 
and freedom from servicing. They 
embody exclusive patented princi- 
ples of combustion obtainable in 
no other burner. Barber Burners 
are easiest to sell, because they 
offer the home owner Automatic 
Gas Heat—without a big invest- 
ment. Barber extends active co- 
operation to Gas Companies and 
heating equipment dealers. 





‘ld 


i! Pot 


lea NO. 336—B BARBER 
‘tesa 


AUTOMATIC BURNER 


@ “Tailor-made” to suit and fit the grate dimensions of 
round or oblong furnaces or boilers. 

@ Insures a “scrubbing” flame action on side walls of fir 
box, at the proper level, with 1900° Fahrenheit flame ten. 
perature. No fire brick or refractory elements needed. 

@ Furnished with Baltimore Safety Pilot Control—positix 
and accurate. Listed in the A. G. A. Directory of Ap. 
proved Appliances. 


Keep a Barber Burner on display. Consumer literature and practical sax 
assistance gladly furnished on request. Write for Complete Catalog 31, 


THE BARBER GAS BURNER COMPANY 


3704 SUPERIOR AVENUE, CLEVELAND, OHIO 


BARBER 227245 BURNERS 


For Warm Air Furnaces, Steam and Hot Water Boilers and Other Appliann 





TRADE MARK 





Every Dreadnaught is service-tested be- 
fore shipment, warranted to give satis- 
faction and guaranteed against defects. 


°WALLe 
READNAUGHT 


Blow. Torches 


noted for their scientific design, rugged 
construction and low fuel consumption. 
They will operate efficiently in an in- 
verted position and at any angle and are 
manufactured from the highest grade of 
materials by experienced workmen. 


WALY 


SUPERIOR 
PRODUCTS 
ts 


P. WALL MFG. SUPPLY CO. 
PITTSBURGH, PA. 
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~BOULDNT PASS UP 
") DODGE TRUGKS 
=| ATTHESE PRIGES 


bractical sales says Edward C. Reif, Berwyn, lil. 


" “Famous Dodge Quality 
At Today’s Price Means 


Big Savings” 


Say Buyers Everywhere 


ANY truck buyers are sur- 

prised when they find out 

how easy it is to buy a new 

Dodge truck right now. See your 
Dodge dealer at once. 





This adverti: t end d by the Engi- 
ge age Re 
in . o mR rysie: orpo tt A urer: 
DODGE 1%-TON STAKE—133" W.B.with foot” Dependable Cars and Trucks. 
body and 159” W. B. with 12 foot body—Many 
ins quality features make it today’s big truck 
value. See your Dodge dealer. 


Ss 
LIBERAL BUDGET TERM 


f the low 
cks because © m. 
Many are now operating Dodge ey available to the 
t and 
down paymen 


are et re RED IN DETROIT 
K PRICE ES DE bl ane ta 
DODGE TR eS aserel Taxes. (Local, State ©? 
age 


VeaEeLBASE 
WHEELS 
133 CHASSIS 
116") incense ° 
3” W.B 


= w. 
so front bumper. 





%-Ton Ex “spare tire rices. F 
itp incley be. *Also includes rear egg oe spree? SS low. & rics TER. 


Other saa of %, 1, 1% 2 and 3-ton, 
DELIVERED Is of eS IN YOUR * ScaLiT ¥ SEE you 


SEE YOUR DODGE DEALER TODAY 
FOR A “SHOW-DOWN” OF VALUE 
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RILEY PULVERIZERS 


in Central Stations 





Plant after plant in the Public Utility industry has swung to Riley 
Pulverizers ... definitely establishing Riley as one of the leaders 


A few Public Utilities using Riley Pulverizers , ,, 


Union Electric Light & Power, Cahokia . . . Repeat Order 
Edison Electric Illuminating Co., Boston . . . Repeat Order 
Hartford Electric Light Co., Conn. .. . Repeat Order 
Potomac Electric Power Co., Washington, D. C. 
Oklahoma Gas & Electric Co. . . . Repeat Order 
Stamford Gas & Electric Co., Conn. 

City of Springfield, Ill. 

City of Tacoma, Wash. 

Savannah Electric Co., Georgia 

Dubuque Electric Co., Iowa 

Central Iowa Power & Light Co. 

Lynn Gas & Electric Co., Mass. 

Upper Michigan Power & Light Co. 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT TACOMA 
ST. Louis CINCINNATI HOUSTON CHICAGO ST. PAUL KANSAS CITY Los ANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 


BOILERS - SUPERHEATERS - AIR HEATERS - ECONOMIZ ERS - WATER-COOLED FURNACES 
PULVERIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTINGS 





This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





rACOMA 
TLANTA 


RNACES 


TTINGS 
een 


ent) 


Public Utilities Fortnightly 





.. that’s 
what I Izke! 


All parts of Darling 
Fire Hydrants are ac- 
cessible and_ inter- 
changeable. 

“Darlings” require 
minimum maintenance 
—and offer five other 
important advantages. 


The increasing use of 
Darling Valves is 
based on proved per- 
formance, 


The men in closest contact with Darling Valves 
and Fire Hydrants are the men who like them 
best. The dependability of Darling products 
doesn’t need an introduction; it has long been 
established throughout the water works field. 
This dependability, so characteristic of Darling 
Valves and Hydrants, is not a matter of chance. 
It is definitely planned from the beginning. 
Superior design—materials of the highest 
quality—skilled workmanship—sturdy con- 
struction—year after year these features stand 
behind every Darling product. That’s why men 
who work with Darlings say “Dependable— 
that’s what I like!” 

Men of discernment will see that this consistent 
dependability spells reduced maintenance 
costs. That’s Darling’s best recommendation. 


DARLING VALVE & MFG. CO. 
Williamsport, Pa. 


Representatives in: 
New York Philadelphia Oklahoma City Houston 
Pittsburgh Toledo Evanston, Ill. 


DARLING 


GATE VALVES and FIRE HYDRANTS 
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Everything in approved fire protection 


equipment including carbon dioxide 





extinguishers made by C-O-Two Fire 
Equipment Company and sold by Pyrene. 


Surveys and Estimates made anywhere 


without charge or obligation. 


rene ATlanufacturing Compan 


NEWARK NEW JERSEY 


ATLANTA 4 \) CHICAGO 
KANSAS CITY SAN FRANCISCO 
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The loafingest man on the 


crew has an idea 
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STUBBY HAS a reputation for talking a good day’s work. 
You'll find, however, when a lineman’s in a tight spot it’s 
most likely to be, ‘“‘Give us a hand here, Stubby.” Today 
he’s sprung a new one that has the whole gang going. 

A visit to the salvage shed for a discarded truck tire rim, 
a little help on matching holes to the through bolts on an 
A.C.S.R. cable reel, and Stubby has a brake that’s the envy 
of everyone. No riding a rail on his reel to keep tension on 
the conductor being paid out. And Stubby glows with joy! 

Pride of accomplishment accounts for much of the ex- 
cellence of overhead. Add the enduring strength of Alumi- 

‘ num Cable Steel Reinforced and the high standards of con- 
struction established by A.C.S.R. engineers, and you have 
lines that can’t be beat for performance. The assistance of 
these engineers is available to you on any line problems you 
may have. ALUMINUM COMPANY OF AMERICA, 2164 Gulf 
Building, Pittsburgh, Pennsylvania. 


FOR RURAL LINE 
FOR POWER TRANSMISSION 


Que 
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ELLIOTT MOTORS 


Eight motors like this drive the forced and induced draft fans for 
the fine high-pressure installation at the Waterside Station of 
[a the Consolidated Edison Company of New York. They are 
600-hp., 690-r.p.m. squirrel cage type. 
Eight more sturdy Elliott Motors—150-hp., 1200-r.p.m. squirrel 
ELLIOTT cage—drive the coal pulverizers serving the same boilers. 
These sixteen motors have important jobs, and they will handle 
Cc Oo M B A By Y them well, because as with all Elliott Motors, they are designed 
Electric Power Department: and built for specific service, up to standards which all Elliott 
RIDGWAY, PA. motors must meet. Why not check up on Elliott standards of 
District Offices in Principal Cities motor construction? a 
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¥ World Power lad will hold sectional meeting, Vienna, Austria, August 25~ 
September 2, 1938. 





{ North Carolina League of Municipalities starts convention, Asheville, N. C., 1938. 





{ Rocky Mountain Electrical League will convene for annual meeting, Yellowstone Park, 
Wyo., August 29—~31, 1938. 





{ Illuminating Engineering Society will hold convention, Minneapolis, Minn., August 
29-September 1, 1938. 





q{ Pacific Coast Gas Association will hold annual convention, Santa Barbara, Calif., 
September 14-16, 1938. 








ignore, Institute of Electrical Engineers opens Pacific Coast convention, Portland, 
re. k 








ate Association of State Highway Officials starts annual convention, Reno, Nev., 





Pennsylvania Electric Association will hold meeting, Bedford Springs, Pa., 
eptember 7-9, 1938. 





Tagen Telephone Association will convene for session, Peoria, Ill., September 





{ National Association of Motor Bus Operators will hold annual meeting, Chicago, Iil., 
September 28, 29, 1938. 





U Indiana Electric Association will hold meeting, French Lick, Ind., September 29~ 
October 1, 1938. 





1 40°78. Transit Association will hold 57th annual convention, Toronto, Can., October 





{ American Gas Association will hold 20th annual convention, Atlantic City, N. J., week 
of October 10, 1938. 














{ American Water Works Association, Central States Section, opens meeting, Wheeling, 
W. Va., 1938. 








From an etching by James E. Allen Courtesy, Kennedy & Co., New York 
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Canada’s Surplus Power 


Background of controversy over export of hydro- 
electric power to United States and effect of surplus 
on proposal to develop additional power on the 


St. Lawrence—Reasons 
By FERGUS J. 


HERE exists at the present time a 

distinct possibility that a large 

block of hydroelectric power may 
invade New York state from Canada. 
This possibility is causing a surprising 
amount of turmoil in the region north 
of the Great Lakes and St. Lawrence 
river. In fact, it bids fair to become a 
major political issue up there. Why 
this should be so may not be apparent 
to the casual observer, for the amount 
of power immediately involved—110,- 
000 horsepower—is not large, and its 
purchase price is unlikely to make or 
break any of the parties involved. How- 
ever, there are in the background of 
this dispute some very interesting con- 
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for low Ontario rates. 
McDIARMID 


siderations and in its foreground some 
colorful personalities. 

To understand the background of 
the present controversy it is necessary 
to understand the vital part which hy- 
droelectric power plays in the economy 
of Canada, particularly in the two 
central provinces of Ontario and Que- 
bec. It is even more important to un- 
derstand the part which this power 
plays in the psychological background 
of the average Canadian. At a very 
early stage in his career the Canadian 
school boy has firmly impressed upon 
his juvenile mind the glories of hydro- 
electric power. He learns that whereas 
the central industrialized parts of his 
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country are almost entirely lacking in 
deposits of coal, this lack is fully com- 
pensated for by the magnificent sup- 
plies of “white coal” in the rapidly flow- 
ing rivers. The offices of Canadian 
power companies are continuously 
bombarded with requests for informa- 
tion to be used in essays extolling the 
glories of hydroelectric power in vari- 
ous degrees of youthful enthusiasm. 
Later on this school boy, grown up, 
will have the privilege of paying $17 
a ton for Pennsylvania anthracite, or 
for anthracite brought 4,000 miles 
from Wales. At the same time he 
knows that his electric rates are the 
lowest on the continent. He knows that 
the large Canadian paper industry 
could not exist were it not for the avail- 
ability of cheap hydroelectric power, 
and that the mining and other leading 
industries would be under a tremendous 
handicap without it. He knows that 
Canada has the largest per capita de- 
velopment of hydroelectric power in 
the world, and regards this power as the 
life blood of his country’s industry, al- 
most of his country itself. Since one 
does not ordinarily make a practice of 
peddling one’s life blood, it is not sur- 
prising that there exists in Canada a 
powerful sentiment against allowing 
the export of power. It is widely felt 
that if this power is retained in Canada, 
industry will be forced to come there 
to use it. 


oe there are intermingled 
with the purely economic con- 
siderations involved some long 
range diplomatic aspects, and with 
these Mr. King, Canada’s prime minis- 
ter is very much concerned. William 
Lyon Mackenzie King will probably go 
down in history as one of his country’s 
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foremost statesmen. He has been prime 
minister almost continuously since 
1921, except for one 4-year stretch 
from 1930 to 1934 during which he 
was fortunate enough to relinquish 
power to his good friend Mr. Bennett, 
During his long term in office Mr. King 
has paid particular attention to foreign 
policy, guiding it with a firm hand. 

The cardinal point in his foreign pol- 
icy has been to maintain the most 
cordial relations with the United 
States. There can be no doubt that he 
has attained a large measure of success 
in this, for today American-Canadian 
relations are on a more satisfactory 
basis than ever before in history. Mr. 
King is determined that if he can help 
it no issue will arise which might dis- 
turb this state of affairs. In the export 
of power he sees potential dynamite. 
It is true that only 110,000 horsepower 
are immediately involved, but this is 
likely to prove the thin edge of the 
wedge. 

At Beauharnois in the Canadian sec- 
tion of the St. Lawrence river there is 
a magnificent power development with 
half a million horsepower already har- 
nessed, and an additional million await- 
ing only the installation of turbines in 
the dam. This development, situated in 
Quebec Province within a few miles 
of the American border, presents a pos- 
sibility for the export of power running 
up to a million horsepower. 


B almost as surely as the sun rises 
there will come a time, probably 
before many years, when this power 
will be needed in Canada. The water- 
power reserves up there are large, but 
strictly limited, and the alternative is 
steam power from expensive imported 
fuel. If power is exported now, figures 
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Mr. King, American industry, busi- 
ness, and homes will come to depend 
onit, and its later withdrawal for Cana- 
dian consumption would be extremely 
dificult. In addition it might easily 
lead to hard feelings across the border. 
Mr. King, under legislation on the 
Dominion statute books, has authority 
to refuse to permit the export of power, 
and he has recently exercised this 
authority. 

It should be borne in mind that Mr. 
King, while no New Dealer himself, 
is not at all adverse to playing along 
with someone else’s New Deal when 
such a course seems expedient. There 
can be little doubt that the importation 
of a large amount of cheap power into 
northern New York state would tend 
to seriously stymie the development of 
the international section of the St. 
Lawrence for power, which is a pet 
Washington project. Mr. King has 
probably shown considerably more 
codperation toward this development 
than sentiment back home would seem 
to justify. Solidly opposed to it is the 
Province of Quebec, speaking for the 
Port of Montreal which is now the 
terminus of most ocean navigation on 
the St. Lawrence, and wishes to keep 
that position. Also Quebec contains a 
great deal of hydroelectric power for 
which at the present time Ontario and 
possibly the United States are the log- 


ical markets. To develop a couple of 
million horsepower on the international 
section of the St. Lawrence would go 
a long way toward destroying these 
markets. As for Ontario, her attitude 
has turned from lukewarm to cold. 
There was a time when a power short- 
age threatened in southern Ontario and 
Toronto had dreams of becoming an 
ocean port, that Ontario might have 
favored such a development. However, 
today southern Ontario is able to draw 
upon a very large amount of power 
from Quebec; the northern part of the 
province has plenty of power resources 
of its own; and the interests of Toronto 
have shifted from the ocean to the 
mines of the north country. To On- 
tario the St. Lawrence proposition now 
looks like just another way of adding 
to the national debt and the railway 
problem. 


| N considering the attitude of Ontario 
on any question at the present time 
it is very necessary to take into account 
the ideas of Premier Mitchell Hepburn, 
the farm boy, who is very busily en- 
gaged in the process of making good. 
To date he has rung up some quite high 
scores. He has balanced the provincial 
budget after relief payments and all, 
and shown a substantial surplus. Then 
he reduced taxes. He has put hoes and 
pitchforks into the hands of many 
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southern Ontario and Toronto had dreams of becoming an 


q “THERE was a time when a power shortage threatened in 


ocean port, that Ontario might have favored such a de- 
velopment. However, today southern Ontario is able to 
draw upon a very large amount of power from Quebec; the 
northern part of the province has plenty of power resources 
of its own; and the interests of Toronto have shifted from 
the ocean to the mines of the north country.” 
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would-be relief clients with instructions 
as to their use. Also he put the skids 
under the CIO movement in Ontario. 
These are two things which would 
make a tremendous impression with the 
solid citizenry in any man’s province, 
and up in Ontario this class still con- 
stitutes the majority of the voters. 
Mitch has come out flat-footed against 
the St. Lawrence development and in 
this he is lined up solidly with Premier 
Duplessis of Quebec. 

These two political go-getters have 
other things in common. Their prov- 
inces are now faced with the attempt 
of other Canadian provinces, particu- 
larly in the West, to acquire a larger 
share of the national income at the ex- 
pense of Ontario and Quebec. Also 
Hepburn and Duplessis are alike in 
their readiness to strew briars in the 
path of Mr. King, with whose philoso- 
phy of old-line liberalism they have 
little in common. They have indicated 
that they will question the validity of 
the legislation under which Mr. King 
has refused to permit the export of 
power. 


Ny man who is elected Premier of 

Ontario finds himself, whether 

he likes it or not, automatically in the 

power business. This is because the 

largest jewel in the crown of the people 

of that province is their publicly owned 
power system. 

The Hydro Electric Power System 
of Ontario is a thing of magnificent 
proportions. During the latest fiscal 
year it generated in its own plants or 
purchased over seven billion kilowatt 
hours of electrical energy. This is 
within 5 per cent of the total flow of 
power into the great Niagara Hudson 
Power System, serving most of upstate 
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New York and claiming to handle Bier 
energy than any other power system 
on the continent. 

But Hydro’s power empire covers 
many times the area served by Niagara 
Hudson. It is almost the whole great 
lusty Province of Ontario which 
stretches along the international bound- 
ary for one thousand miles from east- 
ern New York state to western Min- 
nesota. It extends from the sunny 
shores of Lake Erie where tobacco, 
grapes, and peaches are grown in 
abundance to the rocks, muskeg, and 
scrub timber which border Hudson bay. 
Ontario covers over eight times the 
area of New York state, and within 
this vast domain with a population of 
three and three quarter millions, Hydro 
is the sole purveyor of electricity except 
in a few scattered localities. 


ag us begin at the beginning. Con- 
sider the social and political back- 
ground against which Ontario’s pub- 
licly owned power system came into 
being. The Ontario of 1906 was a 
rather closely knit homogeneous com- 
munity of over two million souls. It 
was riding high on the wave of expan- 
sion and great expectations which the 
opening of the West brought to the 
Dominion. Politics was its leading pre- 
occupation and it had few of the in- 
hibitions against government in busi- 
ness so firmly held by its neighbors 
south of the line. Had not the govern- 
ment built railways where private 
capital feared to tread? At the same 
time the province was held rather close 
to the bed rock of reality by the large 
and influential company of MacDon- 
alds, MacPhersons, and MacTavishes 
in its midst. These dour Calvinists held 
that to mortgage one’s farm was a sin 
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Ontario Rural Electrification 


66 PDuRAL electrification in Ontario does not 

signify an attempt to install an electric 
range in every backwoods cabin, or place an elec- 
tric razor in the hand of every prospector and 
trapper up in the great beyond. Before arural line 
will be authorized, a certain minimum load per 
mile must be signed up in advance. Also a cer- 
tain maximum scale of rates must be kept in force 
until the rural power district is operating in the 
black, and has wiped out all accumulated deficits.” 





equal to whistling on the Sabbath. This 
generation had never heard of Social- 
ism, but it saw no reason why the ob- 
vious public resources of Niagara Falls 
should be turned over to private monop- 
olists that they might sell its power 
at the rate of 15 cents per kilowatt hour 
or thereabouts. 

The man who most effectively 
stumped for Hydro was neither a long- 
haired socialist nor a professional re- 
former. Adam Beck was a conserva- 
tive who graduated from the mayor’s 
chair of the city of London, Ontario, 
to a cabinet post in the provincial gov- 
ernment, at that time controlled by the 
Conservative Party. This chief advo- 
cate of public ownership of electric 
facilities in Ontario was a successful 
business man who owned a stable of 
thoroughbred horses. 


A would be expected from these cir- 

cumstances, Hydro was conceived 
along strictly orthodox lines. It was 
designed with a single purpose, to sup- 
ply electricity to those who could pay 
for it, as cheaply as sound finance 
would permit. The economic and social 
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reincarnation of the province was not 
held to be either an immediate or an 
ultimate objective, and the founders 
were content to begin in a modest way. 
The construction of great new hydro- 
electric plants was not a part of the im- 
mediate scheme, but it was arranged 
instead to purchase energy from exist- 
ing private companies for the time be- 
ing. There was no great and sudden 
increase in the public debt. However, 
by 1910, four years after the prelimi- 
nary enabling legislation was passed, 
ten Ontario cities and towns were re- 
ceiving Niagara power over their own 
municipally owned distribution sys- 
tems. Today there are 283 such sys- 
tems covering practically every city and 
town in the province. 

These municipally owned distribu- 
tion systems form the heart of Hydro. 
Each of them operates as a separate 
utility, setting its own rates and pub- 
lishing its own income account and bal- 
ance sheet. The system serving Lon- 
don, a city of seventy thousand people, 
is typical. The London Hydro Electric 
Commission serves over twenty thou- 
sand customers. It purchases power at 
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the-city gates-from the Hydro Electric 
Power Commission of Ontario at a 
yearly rate in the neighborhood of $27 
per horsepower per year. (Incidentally 
this rate is very close to that paid by 
large industries on the United States 
side of Niagara Falls.) The prop- 
erty of the London commission repre- 
sents an investment of about three and 
one-half million dollars which was 
financed entirely through the issuance 
of bonds guaranteed by the city of Lon- 
don, or out of earnings. The bonded 
debt has now been reduced to only one- 
fifth of the investment in property, so 
that this municipally owned distribu- 
tion system, like many others in the 
province, is well on the way to becom- 
ing debt free. 


F , geese as agent of the various mu- 
nicipalities is the central Hydro 
Electric Power Commission of On- 
tario. It has been the chief function of 
this commission to construct and oper- 
ate power plants with which to supply 
power to the various municipal distri- 
bution systems. However, it also sells 
power directly to large industrial cus- 
tomers and it superintends the opera- 
tion of some 174 rural power districts 
scattered over the province. Properties 
operated by the central commission 
represent a total investment in the 
neighborhood of $310,000,000. This 
very large investment has been financed 
entirely by advances from the province 
on which the Hydro Commission pays 
interest, by the issuance by the commis- 
sion of bonds which are guaranteed by 
the province, from earnings, and in the 
case of rural lines from direct provin- 
cial subsidies. 

This latter item is the only part of 
the investment in Hydro which repre- 
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sents a direct subsidy from the public 
treasury. As early as the year 1921 the 
provincial government reached the con- 
clusion that to expect farmers to sup- 
port the entire capital cost of rural elec. 
trification was to deny to nineteen 
farmers out of twenty the benefits of 
electricity, at least for a long time to 
come. To remedy this situation legisla- 
tion was passed under which the prov- 
ince pays half the original cost of con- 
struction of rural lines. These are 
grants, not loans. To date these grants 
have totaled slightly over $10,000,000, 
an amount equal to about 23 per cent 
of the total investment in the entire 
Hydro system. 


URAL electrification in Ontario 
does not signify an attempt to in- 
stall an electric range in every back- 
woods cabin, or place an electric razor 
in the hand of every prospector and 
trapper up in the great beyond. Before 
a rural line will be authorized, a certain 
minimum load per mile must be signed 
up in advance. Also a certain maxi- 
mum scale of rates must be kept in 
force until the rural power district is 
operating in the black, and has wiped 
out all accumulated deficits. 

Let a farmer living on the north 
shore of Lake Erie, about 30 miles 
from Detroit tell his story. He isa 
member of the Kingsville Rural Power 
District, one of the largest and oldest 
in Ontario; 1,555 farmers belong. 
Fourteen years ago when this district 
was established, this man paid a rather 
high fixed charge, and his initial energy 
rate was 6 cents per kilowatt hour. 
Since then his power district has waxed 
fat and prosperous. The fixed charge 
has been progressively reduced (it is 
now $1.61 per month) and the initial 
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energy rate is now only 3 cents. After 
that there is a 2-cent step, but by far 
the greater part of the current used by 
this farmer is paid for at a three-quar- 
ter cent rate. This man now uses close 
to 20,000 kilowatt hours annually, for 
which he pays an average rate of very 
little over one cent. Electricity he in- 
sists is the cheapest thing he buys. 
Three-quarters of a cent per kilowatt 
hour.is the final step rate for rural 
usage all over Ontario. It is a very low 
rate by any standard of comparison, 
and is meant to encourage the free use 
of electricity on the farm. Today out 
of a total rural population in Ontario 
of a little over a million, Hydro has 
about 74,000 customers. 


I 1936 the average kilowatt hour 
rate paid by urban domestic cus- 
tomers in the Province of Ontario was 
not far from 1.5 cents. This is approxi- 
mately one-third of the average rate of 
4.7 cents charged by private companies 
in the United States for domestic cur- 
rent in that year. Hydro’s average rate 
to commercial customers such as stores 
and other business establishments was 
about 2 cents, or less than half the aver- 
age rate in the United States. It is 
also Hydro’s claim that 96 per cent of 
its industrial power goes to consumers 
who pay less than $30 per horsepower 
per year. For further light on the sub- 


ject of rates let us look at the electric 
bills for 1936 of the hypothetical Mr. 
Jones, who will be designated as the 
average Toronto residential consumer. 
In 1936 Mr. Jones, who lives in a 6- 
room house out in west Toronto, used 
172 kilowatt hours of electricity each 
month or 2,064 kilowatt hours for the 
year. This cost him a net amount of 
$28.08 for the year 1936. If Mr. Jones 
had lived in near-by Buffalo, whererates 
are among the lowest in the United 
States, this usage would have cost him 
$49.68. If he had lived in a certain 
other large city in New York state, he 
would have paid $79.68. 

Now consider the case of Mr. Bald- 
win, who has a large 10-room fully 
electrified house in Rosedale, which is 
the abode of not a few of Toronto’s 
economic royalists. In 1936 his elec- 
tric usage averaged 1,000 kilowatt 
hours a month and his bills for the year 
aggregated $149. Although Mr. Bald- 
win is pretty well pleased with the 
capitalistic system of private enter- 
prise, he has nothing bad to say about 
Hydro. In Cincinnati, which has about 
the lowest electric rates in the Middle 
West, his annual bill would have been 
about $100 more. 


HEN there is Mr. Murdock, who 
learned to turn off electric switches 
back in Glasgow and has not been able 


mission represents an investment of about three and one- 
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half million dollars which was financed entirely through 
the issuance of bonds guaranteed by the city of London, or 
out of earnings. The bonded debt has now been reduced to 
only one-fifth of the investment in property, so that this 
municipally owned distribution system, like many others in 
the province, is well on the way to becoming debt free.” 
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to break himself of the habit. Mr. Mur- 
dock lives in a small house out in east 
Toronto. In 1936 he used only 710 
kilowatt hours, which happens to be the 
average usage of all residential cus- 
tomers in the United States for that 
year. But whereas the average electric 
bill in the United States was $33.64 
for the year, Mr. Murdock paid only 
$12.84. In Boston he would have paid 
$39. 


W 7 uy is the publicly owned power 
system of Ontario able to sell 


power at rates which are greatly below 
those generally prevalent in the United 
States? Certain questions immediately 
come to mind: Is Hydro self-support- 
ing or are its low rates made possible 
by government subsidies? Maybe it is 
living on its capital? The answers to 
these questions are readily available. 
The very striking record of debt re- 
tirement on the part of the local com- 
missions has already been noted, also 
the subsidies for rural electrification. 
These subsidies are roughly in line with 
the 45 per cent subsidy for rural elec- 
trification now being extended to rural 
cooperative power districts in the 
United States through the Rural Elec- 
trification Administration. Since they 
represent only 24 per cent of the total 
investment in Hydro, they cannot be a 
controlling factor. Moreover they can- 
not explain rates other than rural rates. 
Except for these rural subsidies Hydro 
has been financed entirely through the 
fixed interest-bearing obligations which 
it has incurred, and out of earnings. At 
the present time it has some $300,000,- 
000 of such indebtedness outstanding, 
but for every dollar of this, the Hydro 
system owns $1.30 in property (actual 
cost less deprecfation ) and in securities. 
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Its total investment in property aggre. 
gates $403,000,000, and against this 
it has accumulated a depreciation re. 
serve of $55,000,000. Altogether it has 
accumulated out of earnings reserves 
of all kinds aggregating $110,000,000. 


‘Deyo the investigation further 

reveals a rather unusual situation, 
Not only does Hydro set aside ade- 
quate reserves against the decline in 
value of its property, but in addition it 
allocates even greater sums to retire 
its outstanding debt. It has been set- 
ting aside for depreciation reserves and 
for debt retirement over twice as large 
a proportion of its revenue as does the 
average private utility. It is currently 
spending over 26 per cent of its revenue 
for these purposes. It is planned that 
ultimately the system will be free from 
debt and its attendant capital charges. 
At the current rate of debt retirement 
the present debt will be wiped out in 
forty-four years. 

Considering the fact that capital 
charges, both for interest and debt re- 
tirement, now absorb 41 per cent of 
total revenue, great possibilities for 
future rate reductions present them- 
selves. At the present time Hydro is 
certainly not living on its capital. Quite 
the reverse is true. Nor does the an- 
swer for its low rates lie in subsidies 
from the public treasury. 

The low electric rates in Ontario are 
to be explained largely by two factors: 
Hydro pays very little in taxes, and 
Hydro aims to earn only a low rate of 
return on its investment. Consider first 
the matter of taxes. In the year 1936 
taxes absorbed 15 per cent of the total 
operating revenues of the electric util 
ities of the United States. These com- 
panies paid in taxes an amount equal 
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Ontario Rates 


ws 1936 the average kilowatt-hour rate paid by urban domestic 
customers in the province of Ontario was not far from 1.5 
cents. This is approximately one-third of the average rate of 4.7 
cents charged by private companies in the United States for domestic 
current in that year. Hydro’s average rate to commercial customers 
such as stores and other business establishments was about 2 cents, 
or less than half the average rate in the United States. It is also 
Hydro’s claim that 96 per cent of its industrial power goes to con- 
sumers who pay less than $30 per horsepower per year.” 





to half of the revenue which they col- 
lected from their domestic customers. 
If they were relieved from this burden 
of taxation, they could afford from the 
savings thus secured to cut their domes- 
tic rates in half, their other rates re- 
maining unchanged. As long as Hydro 
is largely tax free it can afford to sell 
power at much lower rates than can 
private companies, which besides being 
purveyors of electric power are im- 
portant tax-collecting agencies. 


os other point on which Hydro 

possesses a great advantage over 
private companies is the low rate of re- 
turn which it must earn on its invest- 
ment. During the last complete fiscal 
year the net interest charges of the 
Hydro system amounted to only 3.1 
per cent of the cost of its property. This 
low interest charge is partially due to 


Hydro’s zealous record of debt retire- 
ment in the past and it is also partially 
due to the fact that Hydro is able to use 
the credit of Canada’s premier province 
to borrow capital. 

While the various municipalities put 
their own credit behind the borrow- 
ings of the municipally owned distribu- 
tion systems, the Province of Ontario 
stands behind the central commission 
which has contracted 89 per cent of the 
present outstanding debt of the entire 
system. The province either guaran- 
tees bonds issued by the Hydro Com- 
mission, or it advances funds to the 
commission directly. The commission 
in turn pays the carrying charges on 
the debt incurred by the province for 
this purpose. This in effect is a form 
of costless but nevertheless valuable 
subsidy from the Province of Ontario 
to Hydro—costless because on net bal- 
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ance Hydro takes nothing from the 
province but the use of its credit. It 
is valuable because in the income ac- 
count of a hydroelectric power system 
capital charges are usually of the ut- 
most importance. Instead of buying 


coal to burn under boilers such a sys- 
tem must pay interest on unusually 
heavy capital investments. 


7 Hydro were a private enterprise 
its capital charges would probably 
be at least twice as heavy as they are. 
In the first place it would have been able 
to raise only a part of its capital re- 
quirements in the form of bonds. The 
balance would have been raised by stock 
issues. On its preferred stock it would 
have had to pay 6 per cent—at least 
until quite recently—while an even 
higher rate of return would have been 
required to attract common stock 
money. To support such a capital 
structure an over-all rate of return of 
at least 6 per cent would have been re- 
quired. 

What if Hydro were to adjust itself 
to the conditions under which the pri- 
vate utilities operate? What if it were 
to earn 6 per cent on its investment in 
property, to pay 15 per cent of its gross 
revenue in taxes, and to put aside only 
11 per cent of that gross for deprecia- 
tion and debt retirement ? To meet such 
conditions it would have to raise its 
rates 32 per cent, even on the extremely 
favorable assumption that the amount 
of power consumed would remain un- 
changed. As a matter of fact such a 
sharp increase in rates would be almost 
certain to put a damper on power con- 
sumption so that even higher rates 
would be necessary to meet the stated 
conditions. Now carry this chain of 
thought a step further and assume that 
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Hydro jacked up its rates so as to earn 
not 6 per cent but 10 per cent on its in. 
vestment, as some private utilities are 
still doing. In such a case it would have 
to raise these rates 78 per cent on the 
basis of the present power usage, while 
the increase actually required would no 
doubt exceed this by a considerable 
margin. After such an increase in rates 
the Toronto consumer would no longer 
be enjoying low rates according to the 
standards of private utilities. His rates 
would in all probability exceed those 
charged in such low rate cities as Buf- 
falo, Cleveland, and Cincinnati. 


H YDRO’s low electric rates are not, 
therefore, the result of superior 
commercial morality. They are made 
possible by two very prosaic but power- 
ful factors—Hydro pays very little 
taxes and Hydro is called upon to earn 
only a very low return on its invest- 
ment. So powerful are these factors 
that they have enabled this enterprise 
to carry out a very ambitious policy of 
debt retirement in addition to provid- 
ing very cheap electricity. At the same 
time it must be admitted that the guid- 
ing heads of this great publicly owned 
electric system had the courage and 
foresight to seize their opportunity and 
pioneer in the field of low electric rates. 
Particularly are they to be commended 
for inventing and introducing the idea 
of promotional domestic rate schedules 
which alone seem to be capable of build- 
ing up a large average usage of current 
in the home. 

Admitting that Hydro is no white 
elephant, there is one question which 
thousands of investors in utilities in the 
Tennessee valley region and elsewhere 
in the United States would like to ask. 
How did the private utilities fare which 
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CANADA’S SURPLUS POWER 


antedated the publicly owned system? 
Let us look at the record. In the first 
place the law which established Hydro 
gave it the right to condemn and take 
over existing private utilities, at prices 
to be set by arbitration. In 1917 Hydro 
acquired the property of the Ontario 
Power Service Company which owned 
a power station at Niagara Falls. It did 
so by the strictly orthodox process of 
purchasing the capital stock of the com- 
pany and guaranteeing its bonds. Some- 
what similar was the acquisition of the 
properties of Toronto Power and its 
affiliated companies. These companies, 
too, owned a plant at Niagara and 
transmission lines to Toronto. They 
also owned a distribution system in that 
city. 

Hydro bought them out in 1920 by 
purchasing their stock and giving 
Hydro bonds in exchange for their 


HERE was, however, one rather re- 

cent event from which investors 
seem to have a just grievance against 
Hydro, or rather against the govern- 
ment of Ontario acting through Hydro. 
We refer, of course, to the scrapping of 
certain power contracts with private 
Quebec power companies. Whatever 
may have been the technical justifica- 
tion for this action, there can be no 
doubt that a large body of investments 
honestly made was placed in jeopardy 
thereby, and the prices of the securities 
affected underwent some terrific gyra- 
tions. 

This situation arose primarily from 
Mr. Hepburn’s tendency to take the 
short view of things, the politician’s as 
opposed to the statesman’s view. In 
order to enable Hydro to make a tem- 
porarily better financial showing he 
struck a blow at the credit of his prov- 


vest- bonds. This was fortunate for the ince from which it is still convalescing, 

ictors bondholders as the credit of these com- and incidentally splashed some mud on 

‘prise panies was weak at the time. Other Hydro. This action met with strong 

cy of acquisitions have followed this general and instant disfavor in Ottawa where 

ovid- pattern. Mr. King’s Dominion Government was 

same Wasteful and destructive competi- carefully nursing the country’s credit, 

guid- tion was generally avoided and the placed under a heavy strain by the de- 

wned only city where Hydro entered into pression. Over in London city heads 

- and competition with an existing private were shaken, and with the budding Al- 

y and company was in Ottawa. There the berta experiment to the fore the ques- 

rates. private company continues to prosper, tion was asked—what will those crazy 

nded and the two systems are on most Canadians do next? It was all very 

idea friendly terms. distressing. 

dules 

yuild- & 

rrent “In the year 1936 taxes absorbed 15 per cent of the total 
cern revenues of the electric utilities of the United 

white States. These companies paid in taxes an amount equal to 

vhich half of the revenue which they collected from their domestic 

n the customers ... As long as Hydro is largely tax free it can 

yhere afford to sell power at much lower rates than can private 

) ask. companies, which besides being purveyors of electric power 

yhich are important tax-collecting agencies.” 


141 AUG. 4, 1938 





PUBLIC UTILITIES FORTNIGHTLY 


Be it said to Ontario’s credit that 
public opinion has mobilized stead- 
ily against this precipitate action. Prac- 
tically all responsible opinion including 
Hepburn’s own principal newspaper 
support has insisted that the good 
name of the province be cleared. A 
series of reverses for the government 
on this issue in the courts plus a grow- 
ing threat of power shortage helped 
force the issue. New contracts have 
been signed covering the original 
amount of power, but paying for it a 
price 17 per cent lower than in the old 
contracts. Asa result Hydro now finds 
itself with some power to spare, and 
Mr. Hepburn would like to save a mil- 
lion or so annually for Hydro by selling 
this power “South of the Line.” Mr. 
Duplessis would like to make some 


money for his province in the same 
way. However, in doing this they run 
squarely into the long standing preju- 
dice of the Canadian people against the 
export of power. Mitch will again be 
accused of taking the short view. 

But whereas the hard-headed Mac- 
Donalds, MacPhersons, and MacTay- 
ishes of Ontario are likely to oppose the 
export of power, they will see precious 
little sense in developing more power on 
the St. Lawrence while large blocks of 
surplus power already exist. In other 
words, whole-hearted Canadian co- 
Operation in developing the interna- 
tional section of the St. Lawrence will 
have to await a threatened power short- 
age in Ontario. 

That can hardly be for a number of 
years. 
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When the Commissions Disregard 
Legislative Rate Standards 


Such standards, if not reénforced by adequate pro- 

cedural safeguards, will, in the opinion of the 

author, remain ineffective and unenforceable in 

practice. The statutory rules as to reasonableness of 

charges and the court rule as to confiscation 
distinguished. 


By PINCUS M. BERKSON 


LL would be well with rate regu- 
A lation if only “constitutional 
decision” was not in the way. 
Such is the general tone of criticism 
and censure directed against rate reg- 
ulation. To quote from two of the 
more recent declarations: “The basic 
trouble,” says Dr. John Bauer, in the 
Pustic UTILITIES FORTNIGHTLY is- 
sue for August 19, 1937, “is sunk 
deep in constitutional decision, and 
fundamental change is resisted by the 
utilities.’ Dr. James C. Bonbright, 
in his recent book, “The Valuation of 
Property,” at page 1154, makes the 
sweeping charge that if the Supreme 
Court— 
... had deliberately set out to defeat the 
whole purpose of regulation and to make 
public ownership inevitable, it could hardly 


have pursued this objective more effectively 
than by its rulings and dicta on valuation. 


The “constitutional decision,” 


which, it is asserted, has hamstrung 
commissions, paralyzed rate regula- 
tion, and caused its breakdown is, of 
course, the “fair return upon fair val- 
ue” doctrine formulated in the fa- 
mous case of Smyth v. Ames? and sub- 
sequently applied in numerous other 
cases. The rule there stated, rather 
than the applicable statutes under 
which commissions purport to act, has 
been the target of criticism of both 
critics and defenders of rate control, 
on the ground, among others, that it 
has foisted upon the legislatures and 
commissions a hard and fast rule that 
makes for high valuations and exces- 
sive returns. 


Pas the courts primarily responsible 
for the part the rule of Smyth v. 
Ames plays in the rate-making proc- 
ess? One way to answer this question 
is to examine it in the light of recent 
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administrative determinations. Such 
is the object of this article. It will con- 
sider briefly, first, whether commis- 
sions resort to the rule of Smyth v. 
Ames as a guide for affirmative action, 
from choice or from necessity, and, 
second, whether the “fair return upon 
fair value” rule which was designed 
solely as a shield of protection against 
confiscatory rates is not in practice be- 
ing used as a sword to batter down the 
rate standard prescribed by statute to 
the minimum which a public utility 
may of right demand under constitu- 
tional safeguards. 

For the purpose of illustration, con- 
sideration will be given to the statu- 
tory rate standard prescribed by the 
law of New York state. The New 
York Public Service Law has been sub- 
ject to constant revision with the view 
to more effective rate control. In ad- 
dition, it is being administered by a 
personnel which has contributed sub- 
stantially to the development of sound 
regulation. An examination of the re- 
cent administration of the New York 
law, therefore, affords a fair criterion 
to test the validity of the broad indict- 
ment against the constitutional stand- 
ard embodied in the rule of Smyth v. 
Ames. 


wo recent decisions of the New 

York commission, one involving 
the establishment of reasonable rates 
for a gas company, which is regulated 
by § 72 of the Public Service Law, and 
the other, a water company, which is 
regulated by § 89-j of the same law, 
supply apt illustrations. 

The Brooklyn Borough Gas Com- 
pany Case was decided on July 2, 1937. 
It involved the rate structure of a gas 
company. A 10 per cent rate reduc- 
AUG. 4, 1938 


tion was ordered for the year ending 
March 31, 1935, on the basis of a val- 
uation, derived from a consideration 
of the original and reproduction cost 
of the property. No consideration was 
given to that part of book cost which 
represented the amount the operating 
company paid to the predecessors in 
interest from whom part of the prop- 
erty was purchased. The adopted base 
cost with few exceptions such as land, 
which was taken at its current value, 
generally was lower than the original 
installation cost of the property but 
higher than the reproduction cost. The 
10 per cent reduction left a yield of 
5.46 per cent on the basis of the 
adopted base cost, which return the 
commission found to be “adequate un- 
der the economic conditions then ex- 
isting.” In fixing the return, no con- 
sideration whatever was given or 
finding made with respect to an allow- 
ance for surplus or contingencies. 


IX Donnelley v. Consolidated Water 
Co. of Utica,® the commission had 
occasion to determine the rate base and 
rate of return involving a water com- 
pany. The language of § 89-j of the 
Public Service Law, under which the 
commission acted, is in all respects 
similar to the language of § 72. The 
Consolidated Water Company Case is 
therefore enlightening in that it not 
only reveals the method the commis- 
sion used in determining the rate base 
and rate of return for a water com- 
pany, but at the same time discloses 
more clearly than the Brooklyn Bor- 
ough Case the method followed with 
respect to gas and electric companies. 

The opinion reveals that the 
adopted rate base was derived, as in 
the Brooklyn Borough Case, from a 
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consideration of the original and the 
reproduction cost of the used and use- 
ful property devoted in the public serv- 
ice. The opinion expressly states that 
the commission measured the original 
cost by the original installation cost 
and not the actual investment, 7.e., the 
“capital actually expended” by the 
operating company. The opinion fur- 
ther justifies the use of the reproduc- 
tion cost as an element of value on the 
ground that it is “one of the factors 
to be given consideration” under the 
rule of Smyth v. Ames. 


Fe commission gave preponder- 
ant effect to the estimate, made 
by a contractor, of the cost of replace- 
ment of the property at the time the 
estimate was made, i.e., May, 1932, 
less depreciation, by the use of ma- 
terials and methods which would pro- 
duce a system substantially similar. 
The basic principle which guided the 
commission in fixing the rate of return 


is set forth in the Bluefield Water 
Works Case* which the commission 
cites as supporting authority. Since 
the final determination was largely 
based on price levels prevailing in May 
and June, 1932, which represented 
the nadir of the depression, the result 
reflected both the low price levels and 
low returns then prevailing. 

The two decisions reveal a common 
approach. In each the commission was 
primarily concerned with fixing a rate 
base and rate of return in accordance 
with the standard and under the lim- 
itations of the rule of Smyth v. Ames. 
In neither case is reference made to 
the statutory provisions under which 
the commission acted. No matter how 
diligently the reports are searched, it 
is impossible to spell out any findings 
of fact or conclusions with respect to 
any statutory standard of value or re- 
turn. For all intents and purposes, the 
rule of Smyth v. Ames was the sole 
guide for action in both cases. 


e 


RATE BASE 


Sections 72 and 89-7 
Capital actually expended. 


Section 49 

(Subd. 1) 
Value of the property actually 
used in the public service. 


Smyth v. Ames rule 

“ .. the original cost of con- 
struction, the amount ex- 
pended in permanent improve- 
ments, ... the present as com- 
pared with the original cost of 
construction, the probable 
earning capacity of the prop- 
erty under particular rates 
prescribed by statute, and the 
sum required to meet operat- 
ing expenses, . 


Sections 72 and 89-j 
Must be sufficient to provide a 
reasonable average return 
upon the capital actually ex- 
pended and make allowance 
for reservation out of income 
for surplus and contingencies. 


RATE OF RETURN 
Section 49 
(Subd. 1) 
Must be sufficient to provide a 
reasonable average return 
upon the value of the property 
actually used in the public 
service and allow for reser- 
vations out of income for sur- 
plus and contingencies. 
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Rule of the Bluefield Case. 
“A public utility is entitled to 
such rates as will permit it to 
earn a return... equal to that 
generally being made at the 
same time and in the same 
general part of the country on 
investments in other business 
undertakings which are at- 
tended by corresponding risks 
and uncertainties” ; 
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HAT the utilities, in both cases, 
were disadvantaged by the deter- 
minations of the rate base and rate of 
return on the basis of the constitu- 
tional rather than the statutory stand- 
ard will more clearly appear from a 
consideration of the applicable statu- 
tory standards. This is found in §§ 72 
and 89-j of the Public Service Law, 
the former being applicable to gas and 
electric companies, and the latter to 
water companies. 
A reading of these sections, and of 
§ 49, which deals with common car- 
riers, reveals that the legislature did 
not establish a uniform standard of 
reasonableness for the three classes of 
utilities. It will be helpful to compare 
the provisions of the foregoing stat- 
utes with the constitutional standard 
applied by the court. Placed in juxta- 
position, the controlling elements of 
value and standard of return appear as 
outlined on page 145. 


a is to be noted that “capital ac- 
tually expended” is the only ele- 
ment of value expressly mentioned in 
§§ 72 and 89-j. On the other hand, 
the phrase is wholly omitted from the 
provisions of § 49. As a matter of 
fact, the legislature struck out the 
words “capital actually expended” 
from the provisions of § 49, and sub- 
stituted instead the words “value of 
the property actually used in the public 
service” by subd. 2, Chap. 546, of the 
Laws of 1911. Section 72 was not 
only left unchanged in this respect, 
but its provisions were incorporated 
in § 89-j when the latter was enacted 
in 1931. Section 114, which deals with 
the establishment of temporary rates of 
all utilities, sets up “original cost” as 
the statutory rate base. 
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Apparently, the term “capital ac- 
tually expended” was intended to de- 
note a different concept from that 
intended by “original cost” on the one 
hand and “fair value” on the other, 
The natural and obvious meaning of 
the term, in the light of other statu- 
tory provisions, is that the capital 
which the operating company actually 
expended for the property used in the 
public service is to be the controlling 
element in determining the statutory 
rate base for just and reasonable rates 
established under the provisions of 
§§ 72 and 89-j. A rate base so derived 
is bound to be higher than a rate base 
derived from a consideration of origi- 
nal installation or replacement cost, 
whether taken singly or in combina- 
tion, whenever original installation 
cost and reproduction cost are low as 
compared with actual investment cost. 
In view of this, it is apparent that the 
application of the statutory rate base 
will often result in a higher valua- 
tion than the application of the con- 
stitutional “fair value” base. 


A far as the rate of return is con- 
cerned, §§ 49, 72, and 82-j are 
alike in that the required yield must 
be sufficient to make allowance for 
reservation out of income for surplus 
and contingencies over and above an 
average reasonable return upon the 
adopted rate base. There is no such 
requirement under the doctrine of the 
Bluefield Case which the courts judi- 
cially apply to determine whether the 
total result is confiscatory. That a re- 
turn which makes allowance for sur- 
plus and contingencies to provide for 
changing economic conditions and fu- 
ture uncertainties would be greater 
than one that is simply measured by 
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Legislative and Court Standards 


SAAT seers the justification for the statutory standard [for 

determining the rate base], the fact remains that the New 

York legislature as a matter of public policy set up its own standard 

for affirmative action for the guidance of the commission; that this 

standard differs from the standard which the courts judicially apply 
in determining the rate base and fair return.” 





what other businesses earn during the 
same period, especially during periods 
of depression, is so self-evident that 
the mere statement precludes the need 
for demonstration. 

Although the statutes do not dis- 
close the public policy which prompted 
the legislature to erect the “capital 
actually invested” standard for rate 
making, the reasons for the adoption 
of such standard are not far to seek. 
In essential respects the statutory ac- 
tual investment standard is akin to 
the prudent investment standard and 
what has often been said in support of 
the prudent investment principle may 
with equal force be said of the princi- 
ple underlying the statutory standard. 
Both afford a stable, simple, and easily 
ascertainable rate base. Once fixed, it 
is not subject to change due to subse- 
quent rise or fall in price levels. It 
therefore supplies a stable, reliable, and 
easily applicable guide to both the com- 
mission and the operating company for 
affirmative action. 


147 


B” it may be asked, if that is so, 
why did not the legislature pre- 
scribe the same standard for evaluating 
the property of common carriers as it 
did for gas, electric, and water util- 
ities? The answer to this question is 
twofold: First, since common carriers 
usually engage in interstate commerce, 
there is need for a uniform standard 
for both interstate and intrastate com- 
merce. The standard adopted by § 49 
is similar to that applied by the Inter- 
state Commerce Commission. Second- 
ly, common carriers antedated other 
public utilities in point of service; 
as a result many of their expenditures, 
being free from regulatory super- 
vision, were often padded and im- 
prudently made. The rule of Smyth v. 
Ames was originally advocated by pub- 
lic representatives as an effective check 
upon valuations based on such expendi- 
tures. On the other hand, operating 
gas, electric, and water utilities are gen- 
erally intrastate in character, subject 
to the exclusive jurisdiction of the 
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state, and therefore admit of local 
statutory standards. Moreover, gas 
and electric utilities have not only un- 
dergone constant and extensive re- 
placement, but, being of later origin, 
their expenditures have been under 
constant supervision and control of 
state regulatory commissions. These 
circumstances have rendered padding 
of investment in these utilities difficult 
and quite unlikely. The legislature 
may well have concluded, in view of 
these considerations, that the capital 
which the investors of these utilities 
actually expended with the approval 
and under the direction of the state 
commission should represent the rate 
base upon which the utility is entitled 
to a reasonable return. 


Sp raeuneny provision for surplus and 
contingencies to be included in 
the fair return, finds justification in 
the fact that adequate and efficient 
service often depends upon such 
funds. The rule of the Bluefield Case 
protects public utility investors against 
rates that yield less than that generally 
earned at the same time and in the same 
general part of the country on invest- 
ments in other business undertakings 
which are attended by corresponding 
risks and uncertainties. But the legis- 
lature being concerned with providing 
adequate service and attracting needed 
capital in times of depression as well 
as boom times, apparently concluded 
that the return should at all times be 
sufficient to provide for surplus and 
contingencies so as to assure continu- 
ous, adequate, and efficient public serv- 
ice. 

Whatever the justification for the 
statutory standard, the fact remains 
that the New York legislature as a 
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matter of public policy set up its own 
standard for affirmative action for the 
guidance of the commission; that this 
standard differs from the standard 
which the courts judicially apply in 
determining the rate base and fair re- 
turn; and, further, that in periods of 
declining price levels or when earnings 
are generally low, the investment rate 
base and statutory rate of return will 
be generally higher than the minimum 
allowed by the constitutional standard 
against confiscation. 


I“ the light of the foregoing analysis, 
it is quite apparent that the com- 
mission wholly ignored statutory re- 
quirements in both the Brooklyn Bor- 
ough and Consolidated Water Com- 
pany cases. In both cases, it deter- 
mined the just and reasonable rate, not 
by observing the affirmative require- 
ments imposed by §§ 72 and 89-; in 
the performance of its delegated power, 
but rather by application of the Smyth 
v. Ames formula which the courts ap- 
ply in the exercise of their function to 
determine only whether constitutional 
requirements have been met. 

Mr. Justice Brandeis, in Missouri 
ex rel. Southwestern Bell Teleph. Co. 
v. Public Service Commission,* clearly 
defined this error of the commission 
in his opinion concurring in the judg- 
ment of reversal. He pointed out that, 
even when rates are compensatory and 
thus escape being confiscatory, they are 
not necessarily reasonable within stat- 
utory requirements. In that case, he 
found that by its attempted applica- 
tion of the rule of Smyth v. Ames, 
which was designed “‘solely as a means 
of determining whether rates already 
prescribed by the legislature were con- 
fiscatory,” the commission deprived the 
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utility from earning a reasonable rate 
of return. In this connection, he 
said : 


The rule there stated (Smyth v. Ames) 
was to be applied solely as a means of deter- 
mining whether rates already prescribed by 
the legislature were confiscatory. It was to 
be applied judicially after the rate had been 
made; and by a court which had had no part 
in making the rate. When applied under such 
circumstances the rule, although cumber- 
some, may occasionally be effective in de- 
stroying an obstruction to justice, as the 
action of a court is, when it sets aside the 
verdict of a jury. But the commissions un- 
dertook to make the rule their standard for 
constructive action. They used it as a guide 
for making, or approving, rates. (Italics 
supplied.) 


Fes: functions of the commission 
and the court are fundamentally 
different. The fixing of rates is a 
legislative act; in its performance the 
commission looks to the future. The 
court, on the other hand, cannot fix 
rates; it can only decide whether rates 
already fixed are valid or confiscatory. 

When the commission undertakes to 
fix rates for the future on the basis of 
the judicial standard designed solely to 
prevent the taking of private property 
devoted in the public interest without 
just compensation, the effect is to es- 
tablish the minimum standard of re- 
turn allowed by the rule against con- 
fiscation as the legislative standard for 
affirmative action. But the legislative 
and constitutional standards are not al- 
ways identical. Very often the legisla- 
tive standard is designed to provide a 


margin above the irreducible minimum 
return which utilities may demand as 
of right. This was aptly stated in 
Idaho Power Co. v. Thompson,® where 
the court said: 


. .. Judicially a rate is unreasonable 
only when it yields a return less than the 
minimum which the capital invested may 
of right demand. In the legislative aspect 
the return may exceed such amount; that is, 
the legislature, or the commission may, 
without being unjust or unfair to the rate- 
payer, add a substantial increment to this 
minimum in order to carry out some public 
policy. (Italics supplied.) 


@ view of the tendency of commis- 
sions to disregard the distinction 
between statutory and constitutional 
standards and to regulate rates on the 
basis of the nonconfiscatory minimum 
sanctioned by the “fair value” doc- 
trine, especially in the face of the 
statutory requirements such as are 
found in § § 72 and 89-j of the New 
York Law, the investors rather than 
the consumers should complain against 
the use of the Smyth v. Ames doctrine 
as an affirmative rate-making standard. 
In support of such complaint stands the 
basic law of the land, which recognizes 
that the function of shaping public 
policy and erecting standards to carry 
it out resides in the legislature; the 
function of the commission is simply to 
carry the legislative standard into ef- 
fect as its agent. The latter can no 
more disregard that standard than 
erect a standard of its own. “It is a 


e 


future on the basis of the judicial standard designed solely 


q “WHEN the commission undertakes to fix rates for the 


to prevent the taking of private property devoted in the pub- 
lic interest without just compensation, the effect is to estab- 
lish the minimum standard of return allowed by the rule 
against confiscation as the legislative standard for affirma- 


tive action.” 
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wholesome and necessary principle,” 
declared Chief Justice Taft, in the 
Wichita Railroad Case,® “that such an 
agency must pursue the procedure and 
rules enjoined and show a substantial 
compliance therewith to give validity 
to its action.” 

Such is the rule generally applied to 
administrative action. There is special 
reason why it should control rate regu- 
lation. Experience has shown that rate 
control must ever adjust itself to 
changing economic conditions. Such 
changes primarily involve questions of 
public policy and the balancing of pub- 
lic and private interests—matters pri- 
marily of legislative rather than of ad- 
ministrative concern. 


N recognition of this fact the rule 
has become well established that a 

commission in making rates must do 
so “in accordance with the standards 
and under the limitations” which the 
statute has prescribed.” The rule has 
repeatedly been applied and reaffirmed 
by the courts. The failure of the com- 
mission to comply with statutory re- 
quirements was the basis of the an- 
nulment of the order of the Interstate 
Commerce Commission in the O’Fal- 
lon Case.® The basis of the decision is 
epitomized in the following language 
of the prevailing opinion (at page 
488) : 

Whether the commission acted as directed 
by Congress was the fundamental question 
presented. If it did not, the action taken, 
being beyond the authority granted, was 
invalid. 

A similar result was reached in 
United States ex. rel. Kansas City S. 
R. Co. v. Interstate Commerce Com- 
mission.® There the report of the In- 
terstate Commerce Commission of the 
market value rather than the repro- 


duction cost of land as required by the 
Valuation Act of Congress resulted in 
the reversal of its order, on the ground 
that the commission disregarded the 
essential conditions imposed by Con- 
gress upon the exercise of the powers 
conferred upon it. 


HESE authorities reinforce the 
conclusion here reached ; namely, 
that the use of the doctrine of Smyth 
v. Ames by regulatory commissions to 
determine the rate base and rate of re- 
turn when legislative standards re- 
quire a different rule violates the due 
process requirements of rate making 
and deprives the utility involved of the 
compensation to which it is entitled. 
Indeed, it does more—it constitutes a 
usurpation on the part of the commis- 
sion of a purely legislative function as 
well as an abuse of the judicial func- 
tion and to that extent establishes a 
government of a bureaucratic charac- 
ter, alien to our constitutional system. 
Both principle and authority clearly 
oppose the use by administrative 
bodies of the constitutional standard 
in place of the statutory standards. 
Nevertheless the constitutional stand- 
ard embodied in the “fair value” doc- 
trine is generally used in place of stat- 
utory standards. The reason for this 
is threefold: First, the unqualified 
assertion that the doctrine of Smyth 
v. Ames is the affirmative standard 
sanctioned by the courts in rate mak- 
ing has come to be accepted as true, 
although the opposite is the fact. 
Second, the cases presented to the 
courts often center around the issue of 
confiscation and when the courts find 
the issue not supported, the deter- 
minations are affirmed, and these af- 
firmations come to be looked upon as 
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WHEN COMMISSIONS DISREGARD LEGISLATIVE RATE STANDARDS 


authorities for the fixing of rates 
under applicable statutes. Finally, the 
statutory standards are often vague, 
indefinite, and lack judicial interpre- 
tation and support; as a result both 
commissions and courts turn to the 


ful adherence to the statutory man- 
date. 

Through these and similar pro- 
visions for administrative determina- 
tions, the legislature will regain direc- 
tion and control over the rate-making 
Once a definite course of 





more judicially construed constitu- process. 

—% tional standard formulated in Smythv. procedure is enjoined upon the com- 
en Ames. mission, substantial compliance there- 
was with will become essential to the 
a, V 7 HEREIN lies the remedy? With validity of its action. As a result, the 

the legislature. If the statutory “fair value” rule will be relegated to 
of re- ; ee ae : ae 
hy standard is to be redeemed it is neces- fulfill its rightful function as a judi- 
thee sary for the legislature to surround cial test to check the result and there- 
ids this standard with exact and compre-__ by cease to serve as an administrative 
nd hensive procedural safeguards. Let the guide to attain legislative objectives. 
titled New York legislature, by way of If, on the other hand, legislative rate 
des example, require that the commission standards are not reénforced by ade- 
hints. make express findings of those ele- quate procedural safeguards, such 
Sie ments of value and return which go _ standards will then remain ineffective 
Se. to make up the statutory rate base and and unenforceable in practice and the 
eo rate of return. Let the commission be rule of Smyth v. Ames will remain a 
le. further required to indicate the weight potential weapon in the administrative 
iid it gives to those findings in its final armory to batter down higher rate 
early determination. These procedural re- standards prescribed by statute to the 
laltee quirements will steer administrative lowest level allowed by the rule 
a action and thereby assure more faith- against confiscation. 
ards, 
tand- e 
wid Footnotes 
stat- 
- this 1 (1898) 169 U. S. 466, 42 L. ed. 819. 519 F. (2d) 547, 552, P. U. R. 1927D, 388, 
’ 2(N. Y. 1933) 3 P. U. R. (N.S.) 173 (af- 406. 
lified firmed in [1937] 275 N.Y. 357, 20 P. U.R. (N. 6 260 U. S. 48, P. U. R. 1923B, 300, 309. 
myth os en A gdh org that no confiscation 7 Morgan v. United States (1936) 298 U. 
dard 8 Bluefield Water Works & Improv. Co. v. S. 468, 80 L. ed. 1288. ? 

. West Virginia Pub. Service Commission, 262 8St. Louis & O’Fallon R. Co. v. United 
mia U. S. 679, P. U. R. 1923D, 11. States, 279 U. S. 461, 488, P. U. R. 1929C, 
true, 4262 U. S. 276, 296, P. U. R. 1923C, 193, 161, 170. 
fact. 206. 9252 U. S. 178, P. U. R. 1920D, 396. 
the 
ne of 
find gq “THE great savings inherent in the Bonneville construction can be passed 
eter- on to the ultimate consumer by a program of wholehearted codperation 

f between well-regulated private utilities and the government, which in 
> al- this case is the administrator at Bonneville.” 


yn as —FRankLIN T. GRIFFITH, 
President, Portland General Electric Company. 
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Proposed Statewide Power 
Pool for Washington 


Project contemplating the complete public 
ownership of all electric facilities in the state. 


By DANIEL L. PRATT 


PUBLICLY owned electrical utility 
A project so vast that in compari- 
son the TVA, temporarily at 
least, becomes of secondary interest, 
has suddenly been brought to a point of 
near reality in the state of Washington 
in the proposal to form a statewide 
power pool that will not only aim to 
control all marketing of the output of 
the state’s immense Federal hydroelec- 
tric projects, but also to absorb, one by 
one, the privately owned power plants 
in the state. 

One of the first steps in the con- 
templated program would be the pur- 
chase, either through negotiation or 
condemnation, of the extensive hydro- 
electric generating plants and distribu- 
tion systems of the Puget Sound Power 
& Light Company, and into the pool it 
is also planned to bring the output of 
the great Skagit and Cedar river plants 
of Seattle’s City Light. 

Although the movement has been 
under way for many months, and much 
progress has already been accom- 
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plished, it is only recently that the pub- 
lic ownership forces of the state have 
moved definitely on the all-inclusive 
statewide project which they now hope 
soon to bring to a head. 

The project is said to have the ap- 
proval of J. D. Ross, Federal admin- 
istrator of the Bonneville power proj- 
ect, and also head of Seattle’s City 
Light, although he has stated that in 
view of the fact that it is fostered by 
the counties and the power districts, he 
preferred at this time to make no state- 
ment. It is nevertheless in line with 
views he has hitherto expressed in con- 
nection with marketing of Bonneville 
and Grand Coulee power. 

The plan, as outlined by A. J. Friese 
of Bellingham, Wash., chairman of the 
executive committee appointed by the 
commissioners of the different utility 
districts, contemplates the formation of 
a complete system of public utility dis- 
tricts throughout the state, many of 
which are already organized, under the 
authority conferred by a recent state 
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law. It would include the taking over 
by purchase or condemnation the 
properties of both public and pri- 
vate power plants within and with- 
out their boundaries. The output of 
these plants, in coordination with that 
of Grand Coulee and Bonneville Fed- 
eral power projects, would be pooled 
for sale to the various public utility 
districts throughout the state which 
would have the privilege of purchasing 
power at wholesale and distributing 
and selling it at retail to the customers 
within their boundaries. 


fee cost of the project, not yet 
definitely estimated, would run 
into many millions of dollars, but 
despite the magnitude of the under- 
taking, financing has already been as- 
sured, according to Jack R. Cluck, 
legal counsel for the Washington State 
Grange, an organization which has 
taken a leading part in the movement. 
The necessary funds for financing are 
to be obtained by each district by the 
sale of utility revenue bonds payable 
solely from earnings, and a satisfactory 
market for these bonds, according to 
Cluck, is already assured through Guy 
C. Myers, representing a large group of 
investment bankers who specialize in 
this type of security, and who have 
handled numerous Seattle City Light 
bond issues. 

Progress on the project, under way 
for some time, has already proceeded 
to the point where eighteen counties 
in the state have already formed public 
utility districts, and two smaller dis- 
tricts have been established in Grant 
and Spokane counties which have not 
yet taken in their entire areas. Steps for 
the acquisition of the power systems 
within these districts have already been 
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taken in some sections, especially in 
southwest Washington, but the princi- 
pal project now under way calls for the 
merger of Puget Sound Power and 
Light Company’s system with that of 
the Seattle municipal plant. It is hoped 
to secure the codperation of the city of 
Seattle in this plan, but the commission- 
ers of the outside districts are deter- 
mined to proceed with the acquisition 
of the Puget Sound Company’s system 
even though Seattle or some isolated 
district should fail to join the project. 
The districts already formed include 
more than half the state, and steps will 
be taken immediately to bring in the 
other counties, most of which have ex- 
pressed approval of the plan. An asso- 
ciation of the various districts will be 
formed to administer the entire pool, 
which will handle the wholesaling of 
the power under uniform rates to all 
districts and also operate the generating 
plants and the transmission with the 
exception of the Federal projects such 
as Grand Coulee and Bonneville and 
such municipal plants as those of 
Seattle and Tacoma, the excess power 
of which, however, it is expected, will 
be thrown into the pool and a close sys- 
tem of coordination worked out. 


I" setting up the financial structure 

for the purchases of private power 
plants full provision has been made for 
paying to states, counties, and cities 
sums equivalent to the taxes now paid 
by these private utilities. 

The public ownership plan in Wash- 
ington, with its vast power pool and 
system of distribution and marketing, 
is of nation-wide importance in its im- 
plications and the effect it may have 


upon the power industry in every part 


of the country. Especially it has a 
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Map of Proposed Power Pool 
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The map shows the power plants and transmission lines included in the proposed statewide 


system of production and distribution of electrical current. 


The shaded portions show the 


eighteen counties in which public power utility districts have already been formed. Routes of 


present and contemplated transmission lines also are shown. 


Note the connection between 


the Bonneville and Grand Coulee Federal plants. 





direct bearing not only upon the state 
of Washington, but also upon Oregon, 
Idaho, and parts of Montana, for the 
interests of these states are closely al- 
lied and identical, and it is likely that 
they will follow the example set by 
Washington, especially as they are 
mutually concerned in the use of power 
from the Bonneville and Grand Coulee 
Federal projects, which involve a com- 
bined ultimate production of over 3,- 
000,000 horsepower. 

The state of Washington already had 
at the beginning of last year, not includ- 
ing Bonneville, Diablo (Seattle City 
Light), and Grand Coulee, the first two 
of which have since been completed, a 
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total hydroelectric production of 1,- 
037,319 horsepower from 66 different 
plants. 

The growth of electrical use for in- 
dustrial, domestic, and farm consump- 
tion is growing by leaps and bounds. 
Already J. D. Ross, Bonneville admin- 
istrator, claims that applications have 
been filed for 300,000 kilowatts from 
that plant and recommends that two 
more generators be installed. Seattle 
City Light in 1937 had power sales that 
exceeded by a considerable margin 
those of any year in its history. Puget 
Sound Power and Light exceeded any 
year except 1929. Dean Magnusson, 
head of the electrical engineering de- 
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partment of the University of Wash- 
ington, told the state planning council 
recently that in that state the year end- 
ing October 31, 1937, 442,133 custom- 
ers paid $32,655,137 for 2,364,224,832 
kilowatt hours of electricity, and said 
that even the present market had been 
only partially tapped. 


f perving three major public own- 
ership plants, Grand Coulee, 
Bonneville, and Seattle City Light, 
have an ultimate generating capacity of 
nearly 4,400,000 horsepower, and Rock 
Island, a Puget Sound Power and 
Light project, another 180,000, the 
Pacific northwest looks forward con- 
fidently to taking this immense power 
production in the stride of its popula- 
tion growth and industrial develop- 
ment. Much of Grand Coulee’s power 


will be used for irrigation; the present 
domestic and industrial demand is said 
to be possible of much greater expan- 
sion ; and the great development of new 
industries, such as pulp and paper 
manufacturing, mining, canning, and 
other enterprises based on the rich 
natural resources of this region, are 
adding constantly increasing markets. 

It should be stated that the policy of 
Ross, Friese, Cluck, and others in- 
volved in the Washington state power 
movement is along constructive rather 
than destructive lines, and that the 
inclination has been to give fair treat- 
ment to all privately owned utilities, to 
pay them fair prices for their proper- 
ties, and not to resort to condemnation 
unless their demands should be con- 
sidered unreasonable and their prices 
out of line. 








A New Type for Phone Books 


4 HE Manhattan telephone system recently revised the type of the new city 
directory. Behind the scenes of this change, which increases the read- 
ability of the much-consulted volume of names and numbers, was much hard 
work and thought. Scanning the directory, the officials decided that the pages 
appeared too black. More light was what was needed. As larger type was 
impractical, a bit was shaved off the inside of each letter allowing more 
white to show, according to an article in Telephone Review. 


Letters were designed, cast into type experimentally and discarded. Others, 
more hopeful, were altered, a thousandth of an inch off here, another thou- 
sandth added there. Although this seems microscopic, before the type is 
cast in its final size it is drawn in large sizes about six by eight inches. Finally, 
after four months of this drawing, redrawing, altering, discarding, the new 
type dress as is seen in the new book was completed to the satisfaction of all 
responsible for this phase of the company’s activity. 

_ The new type, which the linotype people expect to stock regularly in various 
sizes, will probably be called “Bell Gothic.” 
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Wire and Wireless 
Communication 


O* June 30th, the Federal Communi- 

cations Commission promulgated a 
new uniform system of accounts for 
“Class C” telephone companies. Accord- 
ing to the FCC classification “Class C” 
means all companies whose gross reve- 
nues amount to between $25,000 and 
$50,000 a year. The smaller, or “Class 
D,” companies, whose revenues fall be- 
low the $25,000 annual amount, will, pre- 
sumably, be exempted from the bother of 
uniform accounting under the FCC. 

But the same is not necessarily true 
of some of the state commission account- 
ing requirements. On June 21st, the New 
York commission, for example, issued an 
order classifying “Class C” companies as 
those having annual revenues over $15,- 
000 but less than $50,000. The New York 
commission has exempted the smaller 
companies (taking in less than $15,000 a 
year) from the necessity of conforming 
to the new accounting standards, but a 
simple system is recommended for their 
use. 

Both the FCC’s and the New York 
commission’s classifications for “Class 
C” companies become effective January 
1, 1939, In addition to telephone account- 
ing, the FCC is reported to be getting 
ready to put the big radio broadcasting 
industry on a uniform accounting basis. 

Radio broadcasting men have bitterly 
opposed such accounting requirements, 
and Washington henchmen for the radio 
industry deny that the FCC had uniform 
accounting for radio in mind, when it 
held recent executive meetings on the 
matter of adopting a permanent policy 
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for collecting basic operating statistics 
for radio. But disinterested observers 
are inclined to credit '_.e protestations of 
the radio representatives more to wishful 
thinking than positive assurance. 

Fact of the matter is that unless the 
FCC puts radio upon a rather system- 
atized accounting basis, the commission 
will be very embarrassed if and when 
Congress calls upon it for basic informa- 
tion concerning the important industry 
which the FCC is supposed to regulate 
and which has given rise to more trouble 
than all the rest of the commission’s 
chores combined. 


fies very fluctuating characteristic 
of radio broadcasting operating ex- 
periences during the last few years is 
likely to attract even more congressional 
curiosity in the future than it has in the 
past (which is saying quite a good deal). 
Last year (1937), the best which radio 
has yet experienced, broadcasting reve- 
nues from time sales alone totaled $117, 
000,000, an increase of approximately 32 
per cent over the same business in 1935. 

It is acknowledged, of course, that 
radio is still in the lush years of infant 
growth and that a period of relatively 
stable experience will have to arrive be- 
fore general conclusions about the radio 
business may be fairly drawn. It is for 
this very reason, however, that FCC off- 
cials are said to be considering uniform 
accounting practices for the industry. 
They say: “It’s the only way in the 
world for us to know where the business 
really stands.” 
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WIRE AND WIRELESS COMMUNICATION 


Whatever the FCC finally decides to 
do about radio accounting should be 
made known before the fall months, 
when the commission’s own radio in- 
vestigation settles down to serious busi- 
ness. It is not generally expected that the 
FCC will go farther toward rate regula- 
tion of radio broadcasting as a utility 
service (although this had been earlier 
suggested by FCC Chairman McNinch). 
New legislation would be probably 
necessary to put such a policy into 
practice. 

It is almost certain, therefore, that the 
FCC will wait to see what its own in- 
vestigation of radio turns up before 
thinking seriously about radio rate regu- 
lation. Maybe at that time the commis- 
sion will make some recommendations on 
the subject to Congress. At least two of 
the FCC members, however, are known 
to be convinced that FCC regulation of 
radio time rates is only an inevitable re- 
form in the public interest. 


| iprinsentar nes the statement issued by 
the newly appointed special counsel 
for the FCC’s radio investigation openly 
hints that the commission expects to 
make recommendations to Congress on 
the subject of radio regulation. The new 
counsel is William J. Dempsey, whom 
FCC Chairman McNinch imported from 
the legal staff of the FPC when he left 
his own post as head of the power body. 
Mr. Dempsey said : 


It is my understanding that the investiga- 
tion is to be conducted for the purpose of 
obtaining a complete and up-to-date compila- 
tion of facts relating to the broadcasting 
industry, on the basis of which the commis- 
sion will be able to promulgate special 
regulations applicable to chain broadcasting 
and, if necessary, revised regulations for 
broadcasting generally. It is also possible 
that the commission may think it desirable 
to recommend amendment of the Com- 
munications Act after this study has been 
completed. 

The commission has not yet definitely laid 
out the procedure to be followed in con- 
ducting the investigation. I do understand, 
however, that it intends to make it as thor- 
ough and businesslike as is possible. It is 
hardly necessary to say that it will be con- 
ducted fairly and impartially with the ob- 
ject of ascertaining the necessary basic facts 
upon which regulations and, if necessary, 


legislative recommendations may be predi- 
cated. 

Before any definite plans for the organi- 
zation of the work on the investigation can 
be submitted for the consideration of the 
committee, a great deal of preliminary work 
must be done. I want to study the report 
on social and economic data prepared by the 
engineering department of the commission 
under Commander Craven’s direction be- 
cause the report includes an analysis and 
discussion of many important matters to be 
covered by the investigation and will be ex- 
tremely helpful in planning the investigation. 

I also want to study the record of the 
superpower hearing which was presided 
over by Governor Case as chairman of a 
committee of the commission because, as I 
understand it, that record includes a great 
amount of data which the commission has 
not heretofore had in its possession. The 
work done by the law,. engineering, and ac- 
counting departments in the preparation for 
that hearing will also be of the greatest value 
in preparing for the investigation. A con- 
siderable amount of preliminary work has 
been done by the staff of the commission in 
pee for the investigation. I have 

een trying to familiarize myself with all 
of this as quickly as possible, so that there 
will be no unnecessary duplication of effort 
in getting ready for the hearing. 


Among other things, the FCC inquiry 
is supposed to go into the intercorporate 
relationships between the national chain 
organizations and their network stations. 
Newspapers, politics, monopoly and 
competition, and a host of other problems 
are likely to be included before the in- 
quiry is over. Incidentally, a very recent 
revival of gossip about “doctored rec- 
ords” and other inside “irregularities” in 
the commission’s conduct of radio regula- 
tion is almost certain to get some degree 
of attention from the zealous Mr. Demp- 
sey. 

e Fe: 2 


HE appointment by President 

Roosevelt on July 15th of Elmer 
Andrews as Wage-Hour Administrator 
is another step in the sequence of events 
which must take place before the smaller 
independent telephone companies know 
whether or not they are to be subjected 
to the new regulations. 

Most of these company executives are 
confident that the little independents will 
be ruled out as “service establishments” 
under that section of the act which ex- 
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empts “service establishments” from the 
wage-hour restrictions. Many of them, 
however, are taking no chances, and sev- 
eral state associations of independents 
are collecting basic wage-hour informa- 
tion from their members just in case—. 
The new Federal law goes into effect 
October 25, 1938, but it is expected that 
Administrator Andrews will have a num- 
ber of more difficult and important prob- 
lems to solve before he gets around to 
the status of the little independents. The 
chances are good that Congress will meet 
and even start to work on inevitable 
changes in the law before the status of 
the telephone independent is decided. 


How: as a sample of the wide- 
awake attitude of some of the inde- 
pendent telephone state associations, here 
is a passage from a monthly bulletin cir- 
culated in mid-July by the New York 
State Telephone Association : 


We hope that telephone companies will be 
declared to be “service establishments” and 
not under the new Wage and Hour Law just 
passed by Congress, but sometimes it is well 
not to plan on hopes but to prepare for the 
worst. With this in mind we feel that this 
association should gather some data so that 
each company can picture its own situation 
and start planning for rate increases to meet 
this necessary needed income for wage in- 
creases and hour adjustments. This infor- 
mation we want should be given by ex- 
changes and not by companies, for the size 
of the community definitely establishes the 
wage scale as existing today. Wage increases 
for the lower wage workers naturally will 
call for increases to the higher wage work- 
ers in order to maintain the proper balance. 


The New York bulletin went on to 
give helpful hints to the association mem- 
bers about filling out its form for basic 
information (such as assigning cash 
value for living quarters and the “extras” 
furnished to telephone operators). Then 
it concluded with the following passage, 
which should make all utility operators, 
as well as state regulatory commissions, 
stop and think: 

This Wage and Hour Law becomes 
effective October 25, 1938. We hope that 
the national association (of independent 
telephone companies) will be able to relieve 
us of the responsibility of meeting the re- 
quirements of the law, but we should be 
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ready. We realize that almost all industry 
except the telephone industry can meet the 
requirements by increasing prices of goods 
to bring in the necessary money to pay the 
wages called for under this Wage and Hour 
Law. Ours is a different problem, for the 
public service commission must give us per- 
mission to raise our rates in order to pay any 
increase in operating costs. Since this law 
takes effect October 25th we should be in 
position to raise rates as rapidly as possible, 
This is why we feel that you should fill out 
the last page of this bulletin and mail it in to 
us. We want your new rates established be- 
fore you are forced to pay additional costs, 
Twenty-five cents an hour and forty-four 
hours a week will be the minimum after 
October 25, 1938, for the period of one year, 
Then for the next six years the minimum 
wage will be 30 cents an hour. After that the 
wage shall be 40 cents an hour unless an in- 
dustry board recommends a lower scale with 
the approval of the administrator. But, the 
hour feature is the important one. The sec- 
ond year the maximum hours shall be forty- 
two hours a week, and starting with the third 
year the maximum work week shall be forty 
hours. Neither the industry board nor the 
administrator has any authority to change 
this part of the law. 


* * * X 


HE FCC is investigating, on its own 
motion, the recent action of the 
Southwestern Bell Telephone Company 
in enlarging its Kansas City telephone 
exchange area. The increased area takes 
in about a dozen more or less suburban 
points, some in Missouri and some in 
Kansas. The city of Independence, Kan- 
sas, is one of the communities included. 
Prior to the change, interstate com- 
munication between these points was on 
a toll basis and hence subject to the FCC’s 
control. But by blanketing all points into 
a common exchange area, the result 
would appear to oust the FCC of such 
jurisdiction because of the provision of 
§221B of the Communications Act: 
Nothing in this Act shall be construed to 
apply, or to give the commission jurisdiction, 
with respect to charges, classifications, prac- 
tices, services, facilities, or regulations for 
or in connection with wire telephone ex- 
change service, even though a portion of 
such exchange service constitutes interstate 
or foreign communication, in any case where 
such matters are subject to regulation by a 
state commission or by local governmental 
authority. 


The FCC’s legal staff is interested in 
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finding out whether a telephone company 
can, by its own act, withdraw any of its 
operations from FCC supervision in this 
manner. 

It is not unlikely that the FCC lawyers 
will recommend as a basis for future 
policy, that hereafter such changes in ex- 
change areas affecting interstate tele- 
phone service shall be made only upon 
application to and approval by the FCC. 
This would give the FCC the chance of 
determining whether the proposed area 
changes are in the public interest or 
would result in discrimination. 


* * * X 


Wt the FCC reconsider the petition 
of the national telegraph com- 
panies for a 15 per cent increase in 
domestic rates? There is some specula- 
tion in Washington as to whether the 
FCC will follow the example of the ICC 
in reversing itself on the somewhat 
similar petition of the Eastern railroad 
companies for increased passenger fares. 
The July 22nd issue of the weekly Wash- 
ington utility letter, P.U.R. Executive 
Information Service, contains the fol- 
lowing suggestive paragraph : 


The FCC is still troubled about its re- 
cent decision refusing to authorize a 15 per 
cent increase in the domestic rates of the 
telegraph company. There is not so much 
doubt about the legal position taken by the 
commission as there is about the economic 
consequences of such a narrow legalistic 
view. The FCC majority, it will be recalled, 
simply washed their hands of the petition be- 
cause Western Union had not sustained its 
burden of proof in showing that the proposed 
increase would yield no more than a reason- 
able rate. (The case of Postal Telegraph was 
dismissed, in passing, because if W. U. rates 
were not raised, an increase would do Postal 
more harm than good.) The FCC is now 
hearing from various informal sources, in- 
cluding labor elements, asking if it is pre- 
pared to assume the responsibility before 
Congress, if a virtual telegraph monopoly 
by default results from its “Pontius Pilate 
attitude.” There is, accordingly, come specu- 
lation as to whether the FCC may decide to 
follow the recent example of the ICC and 
give further consideration to the emergency 
rate petition of the wire carriers. 


The telephone company executives are 
known to be somewhat anxious over the 
desperate plight of the wire concerns, 
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fearing that in the event of a financial 
collapse, the organized labor groups 
would bring pressure on the Admin- 
istrator to take over the operation of the 
telegraph wires as a “make work” mea- 
sure. If public ownership by default were 
to come to the telegraph companies, both 
the telephone and radio broadcasting in- 
dustries would feel uncomfortable. 
*x* * * X 

4 | ‘HE telephone companies and the 

REA are just about “even-up” in 
their legal battles over the obligation of 
rural power line operators to compensate 
telephone companies for damages to tele- 
phone service caused by inductive inter- 
ference. This is a particularly serious 
problem to some of the smaller telephone 
concerns operating single wire grounded 
systems. Inductive interference can 
make such a system practically worthless 
unless expensive rehabilitation in the 
form of 2-wire circuits is installed. In 
some cases, less expensive interference- 
eliminating devices are satisfactory. But 
in either event the telephone folks think 
the power line operators ought to chip in 

Of course the problem is not new ; but, 
prior to REA, the telephone companies 
had generally been able to come to some 
agreement about compensation or dam- 
ages with the privately owned power 
companies. But REA, anxious to cut 
construction costs for the rural codpera- 
tives to the bone so that the co-ops will 
be better able to take care of the loans 
from REA, has turned thumbs down on 
contributions to telephone companies. 

A series of legal battles resulted. The 
REA has had some notable victories in 
Arkansas, Oklahoma, and Minnesota. 
The telephone companies have had suc- 
cess in Virginia, Kansas, Nebraska. The 
issue of damages is complicated by the 
issue of jurisdiction—whether state com- 
missions have any right to regulate non- 
profit co-ops. In a few states (such as in 
Alabama), co-ops are expressly exempted 
by statute. Elsewhere, the jurisdictional 
issue is a matter of judicial construction. 
A scrap between a co-op and a power 
company now before the West Virginia 
Supreme Court may provide an authori- 
tative test on this particular point. 
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Financial News 


Utility Stocks Lag As 


Government Renews “War” 


Mz observers seem agreed that the 

stock market advance which began 
so dramatically June 20th marked the 
beginning of a new bull market, but the 
question remains whether the advance 
has not proceeded too rapidly. Thus far 
actual business improvement has been 
of modest proportions, although recent 
reports of automobile sales and weekly 
retail volume seem to forecast a sharp 
rise in lagging weekly indices of produc- 
tion activity. One difficulty with the lat- 
ter is the heavy weight assigned to steel 
operations and the chaotic effects of the 
change in the basing-point system, which 
has confused steel buyers and forced a 
widespread readjustment of competitive 
relationships within the industry. 

Opinions vary widely as to whether 
the principal cause of the advance in 
stocks is (1) the government’s spending 
policy, or (2) hopes for an anti-New 
Deal trend in the primaries and elections, 
or (3) reduction of consumers’ goods in- 
ventories. Probably all three factors, 
together with a favorable seasonal trend, 
combined to produce the result. 

To the extent that the advance is based 
on political hopes, it may prove some- 
what premature. The importance of 
political factors is well indicated by the 
recent action of the utility stocks. Earlier 
this year, when relations with the govern- 
ment seemed to be on the mend, utility 
stocks made a relatively favorable show- 
ing; but in the general advance since 
June 20th they have lagged behind rails 
and industrials for obvious reasons. The 
following comment by “The Trader” in 
Barron’s seems illuminating : 


and 
Comment 


By OWEN ELY 


Skepticism of business men toward the 
market is most noticeable in the utility and 
steel industries and for fairly obvious rea- 
sons. Measured both by earnings and by in- 
come yield, utilities are, by all odds, the 
cheapest of all groups, and yet defeatism 
— public utility executives is at a new 

igh. 

Privately the opinion is expressed that the 
worst forebodings—in the shape of govern- 
ment-fosteréd competition—are now emerg- 
ing and that the bright prospects of codpera- 
tion that existed two months ago have gone 
glimmering. Especially stressed is the rul- 
ing by PWA Administrator Ickes against 
the release of $100,000,000 for construction 
projects to the city of San Francisco unless 
the latter establishes a municipally owned 
power distribution system, displacing the 
operations of the Pacific Gas and Electric 
Company. 

Another dismal note was the intimation 
by President Roosevelt, in the signing of the 
menacing flood control bill, of a revival of 
his demand for regional planning boards to 
coordinate flood control and power projects 
under Federal authorities. And J. D. Ross, 
administrator of the Bonneville dam project 
in the Northwest, also intimates that the 
governmental drive against the public utility 
industry has merely scratched the surface. 


FTER the above was written, Mr. Ickes 
announced the authorization of 
funds to 21 towns to buy or build utility 
plants. He alone would have the author- 
ity to decide what would constitute “a 
fair and reasonable” price for privately 
owned facilities, which the cities must 
offer before setting up competing plants. 
As in the past, the government would 
give the municipalities 45 per cent of the 
cash as an outright gift and lend it the 
remaining 55 per cent, if necessary. 
Typical of some of the smaller proj- 
ects was the $225,000 plant for Saranac 
Lake, New York. The PWA claimed 
that the town would be able to reduce 
its rates 40 per cent below those charged 
by the private company, by construction 
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of a Diesel electric generating plant. This 
estimate included the savings due to ob- 
taining 45 per cent of plant cost free. 
Obviously if the private plant should 
figure its rates on the same basis as the 
proposed municipal rates, its gross earn- 
ings would be very sharply reduced and 
the return on invested capital might be 
little or nothing. If the “reasonable 
value” of the existing plant should be 
figured on this basis, it is obvious that 
security holders would be mulcted of 
their investment. On the other hand, 
should they refuse to sell, they would 
meet with ruinous competition. If 4 
similar basis were followed for other 
proposals, it is obvious that Mr. Ickes 
would have the power to create new 
“yardstick” rates which might force 
many utilities to accept any price better 
than junk value for their plants. 

The administration has done nothing 
to dispell these fears. When questioned 
regarding the new program, Mr. Ickes 
was quoted by The Times as exclaiming 
“Why, these few little municipal plants 
around the country are nothing at all.” 
Asked whether the program was not a 
club over the head of the power com- 
panies, he responded, “It isn’t a club. The 
club has usually been in the hands of the 
power companies themselves.” 


k= source of irritation and dis- 
appointment has been the turn of 
events in the negotiations between Com- 
monwealth & Southern and the TVA. 
(See also page 183.) In recent weeks dis- 
cussions have been held between Mr. 
Willkie and Mr. Lilienthal concerning 
the projected sale of a major part of the 
Southeastern electric properties of the 
Commonwealth & Southern system. The 
negotiations centered around reports of 
independent accountants concerning the 
value of the properties which the TVA 
was desirous of buying. The sale of the 
Tennessee Electric Power Company, 
which has an electric rate base of $95,- 
000,000, has been the main issue under 
discussion; and according to press re- 
ports, the TVA tentatively offered for 


the entire company a price amounting to 
about 63 per cent of the rate base. This 
compares with recent purchase of the 
Knoxville property of a National Power 
& Light Company subsidiary at 105 per 
cent of the electric rate base. Meanwhile, 
local authorities threaten, with PWA 
help, to build a competing municipal 
plant in the important city of Chat- 
tanooga. Mr. Willkie expressed the de- 
sire to have the price for the entire prop- 
erty determined by a board of impartial 
arbitrators and also indicated his willing- 
ness to sell the Tennessee Electric prop- 
erties on the same basis of price deter- 
mination as was fixed by TVA in the 
Knoxville purchase. 

The SEC has indicated recently that it 
would take no part in any controversy 
between TVA, PWA, etc., and the util- 
ities regarding prices to be paid for prop- 
erties. States the New York Tribune: 

The commission’s action did not occasion 
surprise; but in view of the much-advertised 
protection for investors afforded by the 

Holding Company Act of 1935, some utility 

men had hoped that the agency would see 


fit to review any negotiations involving sale 
of their properties to the Federal govern- 


ment. 

Still another development which 
doesn’t help utility stocks was the early 
start toward regulation of the natural 
gas industry. (See page 177.) The new 
Federal law was approved June 21st, and 
gave the FPC jurisdiction over whole- 
sale rates of natural gas transmitted in 
interstate commerce. The city of Cleve- 
land has made the first complaint, which 
involves wholesale rates charged by Hope 
Natural Gas Company to the affiliated 
East Ohio Gas Company. As the FPC 
has taken such quick action in the matter, 
other municipalities may follow suit and 
the commission may also act on its own 
authority. 

On the whole, it is hardly surprising 
that utility stocks have proved laggards. 
The wonder is that they joined in the ad- 
vance at all. The renewal of large-scale 
refunding operations is, however, a 
favorable earnings factor, and the con- 
tinued gains in high-grade bonds neces- 
sarily have some bullish effect on utility 
stocks. 
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Electric Power Output 


 eangers power output continues to 
run about 10 per cent below a year 
ago, and the index prepared by the New 
York Times, reproduced in the accom- 
panying chart, has been “making a line” 
for about three months. Judging from 
other weekly indices such as carloadings, 
textile production, retail trade, etc., out- 
put of electricity seems likely to show 
a fairly sharp upswing in the near future. 
The weekly statistics for various re- 
gions of the United States continue to 
make a widely different showing, but im- 
provement in New England and the 
South for the week ended July 9th ap- 
pears to reflect renewed activity in con- 
sumer lines such as textiles, shoes, etc., 
which may be followed later by a revival 
in heavy industries. Following are the 
percentage declines: 
Weeks Ended 
1 a July or 


— 1.1 
—16.5 
— 3.4 
— 91 
—26.6 
— 57 


—10.0 


New England 
Middle Atlantic 
Central Industrial 
West Central 
Southern States 
Rocky Mountain 
Pacific Coast 


— 44 
—16.3 
—17 
— 65 
—28.4 
— 68 


—10.3 





Entire United States .. 


SEC Aide Stresses V oting Rights 
in Revamping of Holding 
Companies 


BE Fortas, assistant director of the 
Public Utilities Division of the 
SEC, in a recent address stressed the 
equitable distribution of voting power 
among various groups of holding com- 
pany security holders. If voluntary plans 
for system readjustment are not forth- 
coming soon enough and the commission 
finds it necessary to evoke §11-B of the 
statute, this will mean a readjustment 
of voting power in accord with the real 
interest of security holders in the com- 
pany. In some cases, said Mr. Fortas, 
“This redistribution might mean that at 
last the balance of voting control would 
shift from the common stockholders to 
the preferred. Voluntary reorganization 
might then be possible in a way that 
would be fair to all classes of security 
holders and at the same time would place 
the corporation in a sound financial con- 
dition.” 

Referring to the arrears of back divi- 
dends on preferred stocks of certain 
holding companies (a point previously 
stressed by Mr. Douglas) Mr. Fortas 
held that 
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Common stockholders will not be per- 
mitted to reorganize on a so-called voluntary 
basis in such a fashion as to preserve an in- 
terest for themselves at the expense of pre- 
ferred stockholders. They will not be per- 
mitted to give themselves participation in 
the company as reorganized if there is no 
value in the enterprise for them. 


Referring to the rules of the commis- 
sion under the Holding Company Act, 
he said its purpose was to prevent solici- 
tation of consents to reorganization plans 
which are not yet in being; to prevent 
solicitation of consents to any plan un- 
less such solicitation is accompanied by 
an analysis of the plan by the commis- 
sion ; to prevent protective committees or 
others from obtaining deposit of se- 
curities unless it can be demonstrated 
that deposit is necessary for purposes 
which cannot adequately be served by 
proxies ; and to permit solicitation in any 
event only after disclosure has been made 
of the interests and affiliations of the per- 
sons who are soliciting or are causing 
the solicitation to be made. 


¥ 


New Financing 


| gre utility financing included the 
offering of $1,057,000 Rochester 
Gas and Electric Corporation general 
34s of 1967 at 104, and $30,000,000 
Southwestern Bell Telephone 3s of 1968 
at par. The Telephone bonds proved 
popular with institutions despite the un- 
precedently low coupon, and were 
quoted at a premium on the offering date. 

Other July offerings included $10,000,- 
000 Public Service Electric & Gas Com- 
pany 3$s and $32,000,000 New York 
Steam Corporation 34s. 

The refinancing program of Toledo 
Edison Company, involving sale of $30,- 
000,000 first 34s (due in about thirty 
years and to be offered at 99 or better) 
and $6,500,000 10-year debenture 4s, has 
been approved by the Ohio Public Util- 
ities Commission. SEC registration was 
filed July 21st. 

West Penn Power Company will sell 
$17,000,000 first 34s due 1968 privately, 
largely for refunding purposes. Staten 
Island Edison Corporation has filed $2,- 


000,000 refunding and improvement 4s 
due July 1, 1939. Colorado Public Serv- 
ice Company has been reported to be con- 
sidering some new financing. 


¥ 


Valuation and Depreciation 


IcE President Lyle H. Olson of the 

American Appraisal Company com- 
ments as follows on John Bauer’s article 
on “Prudent Investment” in the Fort- 
NIGHTLY of June 23rd: 


Bauer recognizes the tendency to assume 
a prudent investment instead of meeting the 
difficulty by reconstructing the investment 
on the basis of actual dates and original 
costs at the time of original installation of 
inventoried property. The imputed evil of 
the reproduction cost theory is the continu- 
ous redetermination at periods subsequent 
to the original determination at times new 
rate hearings develop. I have had both 
commissioners and responsible staff execu- 
tives in the regulatory commissions in Wash- 
ington approve this reasonable procedure of 
determining the base for the properties used 
and useful at a given date, on a reproduc- 
tion cost or other fair basis, to be subse- 
quently carried forward in accordance with 
the actual costs for additions, with proper 
control of retirements, changes, maintenance, 
and depreciation. 


Regarding depreciation policies, Mr. 
Olson stated : 


The outstanding impression one gets from 
contacts with the staffs of the regulatory 
commissions and the executives of utility 
companies is that the immediate and diffi- 
cult problem in public utility regulation is 
that of the depreciation that should consti- 
tute the depreciation reserve and enter into 
the current cost of operation. As an ex- 
ecutive of the Federal Power Commission 
said, he was through with compromises on 
the retirement basis, and had taken a stand 
on the basis of straight-line depreciation that 
would write off the remaining depreciable 
amounts over the remaining expected life 
of the assets. What he wanted was “depre- 
ciation studies” that would furnish convinc- 
ing evidence of the actual facts in reference 
to depreciation. A primary approach to the 
utility problem may well be depreciation 
studies to determine the amount of the ac- 
crued and the annual provisions for depre- 
ciation. “Depreciation studies,” such as are 
required for the regulatory commissions, 
should be very similar to those we have been 
preparing for industrials and public utilities 
under Treasury Decision 4422, for the In- 
ternal Revenue Department. “Depreciation 
studies” would naturally evolve into a con- 
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tinuous property record and a reconstruc- 
tion of the depreciable investment on both 
an original and reproduction cost basis. 


> 


Pennsylvania Railroad Power 
Contract Valuable to 
Consolidated Edison 


| gagpniainty pets Railroad has an- 
nounced that it will buy electricity 
for itself and the Long Island Railroad 
from Consolidated Edison Company. 
Edison not only can produce electricity 
more cheaply than can the railroad, but 
is also in a position to provide the Penn- 
sylvania with traffic. The New York Sun 
comments as follows: 


Consolidated Edison Company’s contract 
to supply the Pennsylvania and Long Island 
railroads with 290,000,000 kilowatt hours of 
power annually has much significance for 
holders of Edison securities aside from the 
direct revenue from this service. 

Even though the Edison system serves all 
but a small part of Greater New York with- 
out competition with any other electric utility 
company, actually it has to compete with 
many privately operated plants. Gradually 
these plants are being eliminated as rates 
decline to the point where it is no longer 
economic to operate them. One of them has 
been the Long Island City power plant 
owned by the Pennsylvania and Long Island 
roads and supplying all but a small part of 
their current requirements in the greater 
city. These companies now find it more eco- 
nomic to take power from the Edison sys- 
tem. Their judgment in the matter is calcu- 
lated to influence other private concerns to 
take similar action. 

The Pennsylvania-Long Island decision 
also has a political significance. Two years 
ago the city administration proposed the con- 
struction of a $50,000,000 generating plant 
and distribution system to supply part of the 
borough of Manhattan. Nothing has been 
heard of the project recently, but it is gen- 
erally recognized that the officials are simply 
holding back this card to be played later if 
found politically expedient. The Pennsyl- 
vania-Long Island Railroad contract will be 
regarded broadly as an admission by calcu- 
lating corporation executives that a large 
and farflung power system can give cheaper 
and more reliable service than an isolated 
plant. 

The contract by itself, stripped of any 
other significance, is an important matter 
even for a system as large as the Consoli- 
dated Edison. A block of close to 300,000,000 
kilowatt hours is greater than the entire 
output of many sizable electric power com- 
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panies. At the average rate of consumption 
now prevailing it is equivalent to serving 
about 350,000 domestic customers, at least 
as far as kilowatt-hour sales are concerned, 
The average domestic rate, of course, is 
much higher than the average rate Edison 
will get from the railroads. An advantage in 
serving one customer with 300,000,000 kilo- 
watt hours instead of dividing that much 
current among 350,000 is the insignificant 
cost of giving service, metering current, ren- 
dering bills, and keeping books, and the nega- 
tion of uncollectible accounts. 


¥ 


Corporate Notes 


OLUMBIA Gas & Electric Corporation 

has declared the regular quarterly 
dividends on its three classes of pre- 
ferred stock payable August 15th out 
of net earnings since January Ist, having 
received authorization from the SEC. 
Previously the commission had denied 
permission to pay dividends on the com- 
mon stock until a classification of surplus 
account had been made. 


Z. E. Merrill of Mountain States 
Power Company (subsidiary of Stand- 
ard Gas & Electric) and a preferred 
stockholders’ committee have jointly filed 
a reorganization plan with the SEC. It 
is proposed that new 20-year first mort- 
gage 44 per cent bonds be issued in ex- 
change for outstanding 5 per cent and 6 
per cent bonds which matured on Jan- 
uary 1, 1938. In addition the holders 
of the 5 per cent bonds would receive 
1,545.2 shares, or one per cent, of new 
$25 par value common stock, and holders 
of the 6 per cent bonds 23,450.6 shares, 
or 15 per cent. Standard Gas & Electric 
would receive 83.3 per cent of the new 
common stock in settlement of its open 
account advances but would receive noth- 
ing for its present common stock hold- 
ings. However, holders of common 
stock other than system holding com- 
panies would receive one share of new 
common for each 25 shares now held. 
Holders of the 7 per cent preferred stock 
could elect to receive either four shares 
of new 4 per cent cumulative preferred 
or four shares of the new common for 
each share of 7 per cent preferred. 
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nption INTERIM EARNINGS STATEMENTS 
: te No.of End System Earnings per Share (a) 
erned, Months of Last Previous Per Cent Per Cent 
Fdison Electric and Gas Included Period Period Period Increase Decrease 
: American Gas & Electric 12 May 31(b) $2.24 
he American Power & Light (Pfd.):. 12 May 31. 6.05 
fan American Water Works 1 Mar. 83 
‘ificant Boston Edison 1 Mar. 8.44 
to Cities Service P. & L. (Pfd.) Mar. 11.08 
+ ews. Columbia Gas & Electric 5 May .26 
5: Commonwealth Edison 3 Mar. 71 
Commonwealth & Southern (Pfd.) May 8. 
Consolidated Edison, N. Y. 5 May 31 1.40 
Consolidated Gas of Baltimore .... May 4.24 
Detroit Edison 1 May 6.08 
Electric Power & Lt. (1st Pfd.) .... May 3 9.66 
later. Hydro-Electric (Pfd.) Mar. 13.03 
ration Long Island Lighting (Pfd.) Mar. 31 5.06 
rterly Middle West Corp. .............- Mar. it 
Pre National Power & Light May 1.28 
pre- Niagara Hudson Power Mar. 3 72 
h out North American Co. ............. Mar. 1.77 
laving acific Gas ectric ar. : 
g Pacific Gas & Elect Mar. 3 2.67 
SEC Public Service Corp. of N. J. ...... May 2.36 
ial d Southern California Edison 12 Mar. 31 2.10 
me Standard Gas & Elec. (Pr. Pfd.) .. Apr. 3.83 
> cOm- United Gas Improvement 1 Mar. 31 : 
urplus United Light & Power (Pfd.) .... May 
Gas Companies 
States American Light & Traction 
Stand- Brooklyn Union Gas 
ferred Lone Star Gas 
y filed Pacific Lighting 
te I Peoples Gas Light & Coke 
AU, It United Gas Corp. (1st. Pfd.) 
mort- 
in ex- 
jak s Telephone and Telegraph 
n Jan- Américan Tel: & Tel .io...siscce 10.57 
olders General Telephone . 1.61 1.58 
: Western Union Telegraph 77(e) 7.35 
receive 
of new Traction 
olders aR : 
hares, TEYNOUNG COLD oie sisivis doc sieaie 1.72 1.64 
ek. Twin City Rapid Transit 31 01 94 
. es Systems outside United States 
e noth- American & Foreign Power (Pfd.) 12 6.88 6.60 
- hold: International Tel. & Tel. (d) .... 3 36 26 
ymmon 
Soc *_Estimated. 
peo (a) On common stock, unless otherwise indicated following name of company; in some 
v held. cases, Federal surtax not deducted. 
d stock (b) Data also available for month indicated. 
shares (c) Similar report also published for quarter ending same period. 
ferred (d) Excludes Spanish subsidiaries and Postal Tel. & Tel. Co. 


tu for (e) For the five months ended May there was a net loss of $1,617,604 compared with net 
i income of $1,830,972 last year. 
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Trouble in Heaven— Television 


KS since the original runner of an- 
cient Marathon, the history of hu- 
man progress has been almost precisely 
coincident with the history of human 
movement. Such is man’s saga of speed— 
the constant striving to cut down the 
barriers of time and space in the trans- 
portation of both intelligence and ma- 
terial. 

In the process of this unending race 
between carriers of communications, as 
well as of the bulkier commodities (per- 
sons and property), it is an interesting 
fact that not only have the physical meth- 
ods of transportation been speeded up, 
but occasionally the very materials trans- 
ported have jumped over the distinction 
which separates ordinary common car- 
riers from carriers of intelligence or 
communications. 

Thus, newspapers which used to be 
hauled around like so much excess bag- 
gage, first on stage coaches, then trains, 
then planes, can now be flashed through 
the air waves via the new facsimile proc- 
ess with the speed of the electron, com- 
peting with telegraphy. Again, consider 
that much of the fast reply message busi- 
ness that used to employ the round-trip 
point-to-point service offered by the tele- 
graph wire has been lured by cheap rates 
to the telephone wire, whereby the simul- 
taneous response of the living voice is 
possible. 

And now tapping—indeed banging— 
at the door of American public usage is 
television, which proposes to transfer the 
visual scenic reproduction of human ac- 
tion, which Edison’s discovery of the 
cinema had first released for shipment in 
tin cans, to the instantaneous transmis- 
sion of the radio air waves. 

Naturally, all this stepping up of trans- 
port speed and jumping over boundaries 
between intelligence and dead cargo have 
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caused profound social and economic 
upheavals. Fortunes have been won and 
lost, and the character of whole civiliza- 
tions has been changed and shaped by 
the impact. The financial troubles of our 
railroad and telegraph companies are 
current examples and we know how in- 
portant has been the effect on human 
life of the radio and moving picture. 

What television will do to us is a 
problem already in the process of being 
worked out by the Fates. 


ost of our population will wake up 

to the result long after the die has 

been cast. But a few discerning individ- 

uals are well aware of the important 

stakes now on the gambling table of the 

gods. The gods, in this country at least, 

are the seven wise men (or men who cer- 

tainly should be wise) who constitute the 
Federal Communications Commission. 

To any shrewd observer, the FCC 
looms by far the most vitally important 
regulatory agency of the Federal govern- 
ment now in existence. The ICC has 
prestige, but its power is over a group of 
carriers that have long since reached a 
relatively static stage. The Federal 
Power Commission has certainly im- 
portant responsibilities, but, after all, the 
regulatory Marines of the FPC have al- 
ready landed and have the situation well 
in hand as far as the gas and electric 
industries are concerned. 

So it is with the other government 
agencies. Their power for good or evil 
is publicly understood and _ therefore 
limited. But the task of the FCC is to be 
the sole referee of a new battle of Titans 
in the heavens of America; and its re- 
sponsibility is to decide which struggling 
force is a corporate St. Michael and 
which is Lucifer from the standpoint of 
public interest. 
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NDEED, it is doubtful if some of the 

members of the FCC themselves un- 
derstood their exalted roles before they 
read (as they surely must have) the re- 
cent book, “Television—A Struggle for 
Power,” by Frank Waldrop and Joseph 
Borkin. This is one of the most sig- 
nificant works on matters affecting regu- 
lation which this reviewer has read in 
many a moon. It convinces one that 
radio-television will probably be the big- 
gest single factor in the life of to- 
morrow. There is a thrill in every chap- 
ter and, if fault must be found in it, this 
writer would say only that the title is 
misleading because it is too narrow. 

Far from being a description of the 
problems of television, Messrs. Waldrop 
and Borkin have rounded up and fitted 
together all the pieces in the jig-saw 
puzzle of American communications de- 
velopment since Bell and Gray first 
quarreled over priority in the invention 
of the telephone. Television is only the 
climax or the headlong collision between 
economic forces which have been gather- 
ing momentum for nearly a half century. 

Like the leitmotif of a Wagnerian 
ring opera, Waldrop and Borkin, in an 
early chapter, foreshadow the basic 
struggle between wire and wireless by 
digested quotations from F. B. Jewett, 
director of Bell Telephone Laboratories, 
and David Sarnoff, president of Radio 
Corporation of America. 

Sarnoff, who represents interests de- 
siring wide-open radio development, 
speaks optimistically of the infinite possi- 
bilities of ultimate expansion in the radio 
spectrum, when scientists have con- 
quered the as yet unchartered, un- 
fathomed depths or heights of the ultra 
high frequencies and the even more re- 
mote microcycles : 


When that day comes—and I have no 
doubt that it will—there will be frequencies 
enough to make possible the establishment 
not only of an unlimited array of mass com- 
munications services, but of an unlimited 
number of individual communications con- 
nections. In that day, each one of your mil- 
lions of citizens may have his own assigned 
frequency to use wherever he may be. Step 
by _ we are working toward that far-off 
goal. 
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\ \ 7 HAT a wonderful picture! Every 

man with his own assigned radio 
frequency! But the dissenting voice of 
Mr. Jewett brings us back to earth with 
a bang. Stop dreaming of the far future, 
he says in effect, when the situation right 
on our immediate doorstep is in a smell- 
ing mess. Already the available radio 
spectrum is overcrowded and the FCC’s 
principal routine job is beating off hordes 
of applicants for frequency licenses, who 
clamor for more, more, more. Says Mr. 
Jewett: 

As I see it when the shoe begins to pinch, 
as it obviously is pinching in some sectors at 
the present time, the problem which will con- 
front the (governmental) commission will 
be in the last analysis a problem of relative 
merit of modes of transmission. 

On one hand, where things like the radio 
are unequivocally indicated as the sole or 
practically the only way of giving service, 
that prevails; but if it comes to the proposi- 
tion of the thing in which it is obviously an 
alternative, the question becomes an eco- 
nomic one, and the question as to whether 
we should use up a portion of our limited 
resources for a thing for which there is an 
alternative, will have to be determined by 
the question as to whether the differences 
in costs are such as to justify such an ex- 
pense. 


ND there you have the complete over- 
ture. Mr. Jewett’s warning is not 
simply the carping of vested interests 
selfishly seeking to conserve their mil- 
lions invested in wire facilities, to protect 
the Bell system’s three-quarter million 
stockholders, to throttle progress, and so 
forth. Nor is Mr. Sarnoff’s glowing pre- 
diction the irresponsible raving of a 
visionary. It isn’t as simple as that, as 
Messrs. Waldrop and Borkin go on to 
show in considerable detail. 

The nub of the problem seems to be 
that whatever the far future may hold, 
the radio spectrum is already over- 
crowded by present-day radio broadcast- 
ing. Educators and religionists, foreign 
countries, police authorities, ships at sea, 
facsimile, “ham” amateurs, and radio 
telephony are all clamoring for footholds. 
Again, there are the physical vagaries of 
the spectrum itself, which Waldrop and 
Borkin say is not at all like a neatly 
patterned mosaic but rather like a “plate 
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The Knosville Journal 


THE COMING BUSINESS MONOPOLY INVESTIGATION 


of spaghetti” with all the frequency chan- On top of all this confusion and con- 
nels interlaced. Thus, a local message for _ gestion of the radio spectrum as present- 
a police scout car to pick up a churlish _ ly assigned and operated “by authority of 
drunk in Hoboken, N. J., may, by some the Federal Communications Commis- 
erratic twist of this heavenly spaghetti, sion,” television looms as “the great gob- 
rudely intrude upon Beethoven’s Ninth bler” of frequencies. It requires many 
Symphony in Toronto, and so forth. A times more elbow room (width) on the 
doctor administering diathermic treat- spectrum. Its transmission limit is much 
ments may foul radio reception for miles. smaller (about 40 miles) and its sensi- 
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tiveness to interference much sharper 
than ordinary radio broadcasting. 


HE main reason why television stays 
E just around the corner to the grow- 
ing impatience of an expectant public 
seems to be a regulatory problem—the 
greatest in history. With just so much 
spectrum to parcel out, and with mo- 
nopoly raising its ugly countenance as re- 
sulting necessity, the FCC stands fig- 
uratively scratching its head. Technically, 
television is an accomplished fact. In 
Germany, Italy, and England, where 
government monopolies have already 
been launched, television is already well 
under way, although, paradoxically, the 
technical development of American tele- 
vision is highest in the world. 

There is much other talk about what is 
holding television back in America. Some 
of this is sound and some is mere camou- 
flage, according to Messrs. Waldrop and 
Borkin. The problem of furnishing en- 
tertainment, of financing, and a host of 
lesser problems are all worrisome but 
not insuperable once the decision as to 
basic policy is made by the FCC. 

This decision, with its subsequent 
ramifications, is no light responsibility. 
The radio broadcasters now on the air— 
are they to be ordered off to make room 
for television? Will the moving picture 
industry be reduced to mere vestigial 
program service ?.Should the newspapers 
be allowed to hedge against possible com- 
petition from facsimile broadcasting by 
buying up broadcasting Stations? What 
about labor? What about agreements 
with foreign countries? How about ex- 
isting wire interests—will their facilities 
become obsolete or will they do more 
business than ever in relieving the strain 
on the radio spectrum, such as through 
the Bell coaxial cable? How about edu- 
cation, religion, politics? 

But Messrs. Waldrop and Borkin al- 
ways come back to the two main Titans in 
this “struggle for power”—the estab- 
lished wire interests and the ambitious 
wireless interests. They tell the story of 
the conflicting race for patent rights, of 
treaties, compromises, monopolies, and 
duopolies. And now must a decision be 


made between two basic processes for 
television ? We cannot have several kinds 
of television, for they must fit as lock 
and key. The victor in this struggle will 
have the right to exact tolls in the form 
of royalties from all others. But the FCC 
must decide which serves the public in- 
terest. 


VEN after television is all set to go on 
the air, FCC must decide between 
entertainment and education. It must de- 
cide or recommend to Congress whether 
television should be a commercially sub- 
sidized service free to the public or sup- 
ported by a tax on receiving sets. What 
is the real public interest in all these 
matters? 

Messrs. Waldrop and Borkin are de- 
scribed as a professional writer and a 
radio expert, respectively. Theirs is a well 
written book in the popular style of the 
day, yet seemingly sound from a techni- 
cal approach. The chapter which explains 
the mechanics of television is alone well 
worth the price of the volume for the lay- 
man ‘who has ever wondered about it. It 
isn’t as simple as two and two, but the 
average reader who would read such a 
book at all should get a fairly good idea 
of how television works by going over the 
brief explanation slowly two or three 
times. No prior knowledge of technical 
terms is necessary. 

In conclusion, it should be said that the 
outstanding value of the work is its fair- 
ness. The authors are concerned always 
with presenting the problem—they have 
no answer, no panacea. They hand you 
three possible solutions. You can take 
your choice. Here they are: 


Inescapably, as one ponders these 
problems raised by sound radio and 
shadowing the future of television, one 
finds there are three basic questions: 

First, shall radio, sight and sound, 
continue as unrestrained, untaxed, 
private enterprise under the present 
system of licensing? 

Second, shall it become a closely 
regulated public utility, with fixed rates 
and tariffs comparable to the telephone 
industry? 
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Third, shall it be liquidated as a 
private enterprise and operated exclu- 
sively by the government? 


7. each of these three proposals the 
authors give cogent counter argu- 
ments. The first means continued con- 
fusion and scramble. The second means 
monopoly with its possible abuse and 
stifling of industrial incentive. The third 
calls up visions of official censorship and 
of Mussolini haranguing a mob from a 
Roman balcony. Obviously, these two 


authors are neither radical reformers, 
nor smart-aleck muckrakers. Certainly 
they are not puff writers for vested in- 
terests. They have simply hewed to the 
line of factual investigation and let the 
ideological chips fall where they may. 
Would that we could have more of the 
same elsewhere. 


—F. X. W. 


TELEVISION—A STRUGGLE FOR Power. By Frank 
C. Waldrop and Joseph Borkin. William 
Morrow and Company. New York. 1938 
Price $2.75. 





What Hurts Business Hurts Utilities 


HE law, according to its most au- 

thoritative English commentator, 
Blackstone, should be no respecter of 
persons. However this maxim may 
work out in the courts of justice, it does 
seem that modern central government, 
which is the law in its administrative 
form, has a way of dealing with persons 
of high and low degree in such a way as 
to make things come out almost even in 
the end. 

Unfortunately, this eventual equality 
often escapes the man of modest means, 
who does not feel the long arm of gov- 
ernment reaching into his pocket because 
it is all done so painlessly and so indi- 
rectly. Poor man, rich man, beggar 
man, thief—all pay in some form or an- 
other for the Washington merry-go- 
round. There is no ducking the bill. In- 
deed, it is one of the paradoxes of gov- 
ernment today that it may cost us more 
indirectly than it does directly. 

The utilities, which certainly have had 
their share of direct government action 
(from the present administration, at 
least), are a good case in point. And 
Alex Dow, veteran president of the De- 
troit Edison Company, was alert enough 
to point with proper emphasis in his re- 
cent address before the Bond Club of 
New York. 

The utility business by and large is 
tough enough, in Mr. Dow’s opinion, to 
survive the slings and arrows of political 
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fortune as far as direct legislation is 
concerned ; it’s the behind-the-scenés re- 
sult of legislative reforms which is scar- 
ing the life out of all business. This is 
the biggest source of worry to the wide- 
awake utility operator of today. 

Take the labor problem, for example. 
Labor, per se, has never been much of a 
problem for the utility industries in this 
country. Most utility labor is either or- 
ganized or unorganized as it wants to be. 
Utility labor is generally content. The 
wages paid are relatively high (by rea- 
son of the skilled labor required) ; and 
such minimum wage-hour legislation as 
the Congress is now considering would 
leave the utility industries virtually un- 
touched as far as their own immediate 
payrolls are concerned. Speaking for 
his own company, Mr. Dow said that 
Detroit Edison had never experienced 
any labor difficulties of consequence. 

But—and here’s the rub—other com- 
panies that are important customers of 
Detroit Edison have had plenty of labor 
troubles. This results in factories clos- 
ing down and high prices of raw mate- 
rials. So in the end, under such circum- 
stances, an electric utility may suifer as 
much, financially, as companies immedi- 
ately affected. 

In answer to those “unkind critics” in 
Washington who are “foolish enough to 
say we are aiding the depression,” Mr. 
Dow showed how the utility business de- 
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pends upon other lines of industry. In 
Detroit, where the automobile business 
dominates, SO many persons are unem- 
ployed that many families are doubling 
up under one roof, he said. The local 
government is effecting economies (be- 
cause with much idleness the collection 
of taxes will be slow) but Detroit is not 
going to miss its share of relief expendi- 
tures. 

Nevertheless, merchants complain 
that they will be seriously affected if the 
unemployment continues, he said. Yet, 
the automobile industry cannot manu- 
facture cars unless it can make sales. As 
a result, the industrial customers of De- 
troit Edison are buying about only half 
of the power they could consume if their 
customers were buying a normal volume 
from them. 

Then there is the effect of the general 
uncertainty upon the investor which 
makes it difficult for the utility to 
finance business conservatively. Speak- 
ing again of his company, Mr. Dow 
pointed out that Detroit Edison’s own 
credit rating is excellent. It can borrow 
money at advantageous rates, but in the 
interest of a well-balanced capital struc- 
ture, the management naturally leans to- 
ward equity financing either through di- 
rect stock sales or convertible deben- 
tures. Yet a scared and nervous secu- 
rity market, which doesn’t know what is 
coming next, does not have a normal in- 
terest in such securities. 

Speaking of direct regulatory action 
by Washington affecting utilities, Mr. 
Dow challenged the competence of many 
of the various Washington bureaus and 
regulatory agencies, although he took 
particular pains to praise the Securities 
and Exchange Commission personnel. 
As far as Detroit Edison is concerned, 
Mr. Dow said his company was not 
troubled by much of anything coming 


out of Washington save the direct influ- 
ence of Federal taxes and numerous 
questionnaires. These questionnaires, he 
said, go far beyond the necessary, truth- 
ful, and complete accounting to which 
the industry has been accustomed under 
state regulation. 

Utility problems generally, Mr. Dow 
explained, are being handled fairly and 
squarely by state regulatory bodies and 
there is no need for much of the dual 
legislation to which operating companies 
must submit today. Why, he asked, 
should politicians selected by the nation 
as a whole have jurisdiction over affairs 
which concern only a small locality in 
one corner of the land? If the home 
people are not content with their utility 
situation, he said, “the problem should 
be in their hands.” 

The same line of reasoning followed 
by Mr. Dow in his comments upon the 
difficulty of a utility company finding a 
market for junior securities under the 
present unsettled state of financial af- 
fairs, was contained in a report recently 
sent out to the membership of the In- 
vestment Bankers Association by its 
public service securities committee. The 
committee, headed by George D. Woods, 
vice chairman of the First Boston Cor- 
poration, found that while high-grade 
senior securities are in greater demand, 
equity and junior securities even of first 
rate organizations go begging. Natu- 
rally, the report added, this sort of thing 
can only go on so long. Then investors 
will find that companies which have been 
forced to finance capital requirements 
entirely through bonds or other senior 
issues have by that very process diluted 
the senior investment, making it less 
conservative. 

—F. X. W. 


Appress By ALEX Dow BEFORE Bonp CLUB OF 
New York. N. Y., May 19, 1938. 





Rate Regulation 


\ \ 7 HEN is rate adjustment by informal 
conference feasible? In a recent 
address on this subject by E. F. Mc- 
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by Negotiation 


Naughton, director of the public utilities 
department of the California Railroad 
Commission, before the conference of 
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The Columbia Record 


SUMMER TRAVEL 


Public Service Commission Engineers at 
Washington, D. C., four preliminary re- 
quirements were said to be essential. 
They are: (1) a competent basic regu- 
latory act giving the commission full ju- 
risdiction ; (2) appointment and election 
of qualified conscientious commissioners ; 
(3) a technically trained staff ; (4) suffi- 
cient appropriation. 
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Where these preliminary requirements 
have been fulfilled, Mr. McNaughton 
thinks it is quite possible to serve the pub- 
lic interest by informal proceedings even 
more effectively than by the “tedious 
method of formal hearings and discus- 
sions based on legal concepts of value 
and other elements.” 

Assuming that the stage has thus been 
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set, how does a commission go about 
“negotiating” so as to obtain the fine re- 
sults promised by Mr. McNaughton? 
Well, first of all, he says that the utility 
in question should be subjected to a com- 
prehensive survey by the staff so as to 
give the commission a working knowl- 
edge of the utility’s property, condition, 
and management. Next, it is well to se- 
cure the codperation of representatives 
of cities, farm organizations, and other 
interested users, not only for the intrinsic 
value of their contributions to the dis- 
cussions but also to insure continued co- 
dperation from them. 
The first step is an important one. Mr. 
McNaughton describes this as follows: 
In some instances the utility involved may 
approach the commission regarding a rate 
modification which it considers desirable. It 
is always easy then to develop the necessary 
facts expeditiously. One California utility 
annually approaches the commission and re- 
views its operations and the resulting nego- 
tiations usually lead to reductions, although 
that was not the case this year. Other com- 
panies are showing a tendency to adopt a 
similar procedure. It is desirable and we 
recommend that cities or other public agen- 
cies also approach the commission informal- 
ly rather than file a complaint. It is under- 
stood, of course, that the commission itself 
contemplates the inauguration of confer- 
ences in connection with informal investiga- 
tions initiated by itself and most of our in- 
formal proceedings start in that manner. 


F course there must be a desire on 

the part of the participants that 
fair treatment is to be given the three 
most interested groups: the consumer, 
the utility, the employee. There must be 
a real desire to consider all essential facts 
without stint or distortion. As a practical 
matter, Mr. McNaughton says it is also 
essential that all parties to the negotia- 


tions should understand that they are in- 
formal and that no admission or conces- 
sion during the discussions will be held 
against any party in the event an agree- 
ment is not reached. Mr. McNaughton 
stresses the importance of full and com- 
plete public notification of the proceed- 
ings and their outcome. He also ex- 
pressed an aversion to competitive and 
optional rates. He stated: 


Closely akin to the competitive situation 
are optional rate schedules. Such schedules 
in many instances cause confusion to the 
customer. Likewise, the use of special con- 
tracts raises the question of discrimination 
and should be entered into only where clear- 
ly shown that the customer may not be 
served by a filed rate, open to all alike. 

The commission’s staff favors the elimina- 
tion of all the inequalities created by these 
situations, and feels that it is in the public 
interest that every effort be made to reduce 
the number of optional schedules, special 
conditions, and special rate contracts and, in 
so far as possible, to standardize and sim- 
plify the rate schedules of utilities. 


N conclusion the speaker pointed out 

that since January 1, 1937 (a little 
more than eighteen months), rate reduc- 
tions in California for gas, electric, 
telephone, telegraph, and water service 
totaled about $10,000,000 without a 
single formal proceeding. Meanwhile, 
the commission’s staff has been free to 
engage in other necessary routine activi- 
ties and a more intimate surveillance of 
the condition of utility operations has 
been made possible. 

—M.M. 


RATE ADJUSTMENT By INFORMAL CONFERENCE. 
Address by E. F. McNaughton before Six- 
teenth Annual Conference of Public Service 
Commission Engineers, Washington, D. C. 
May 17-19, 1938. 





A Textbook on Public Utility Regulation 


wee Doctors Wilson, Herring, and 
VY Eutsler (all Ph. D.’s) set out to 
write a textbook on public utility regula- 
tion, it is certain that they did not have in 
mind a well-intentioned shelf-space docu- 
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ment which a reviewer might conscienti- 
ously dismiss with some such perfunc- 
tory compliment as “a valuable contribu- 
tion to the literature of this important 
subject.” The new work is valuable 
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enough as an educational or reference 
work, but to let it go at that would be an 
unfair understatement of its virtues. 

There are two outstanding features of 
this work which easily distinguish it from 
similar text material: (1) its compre- 
hensiveness; (2) its studious effort to 
combine thoroughness with impartiality. 

As to the first feature, it may be said 
that recent text literature in the field of 
public utility regulation has shown an 
unrestrained tendency to depart from the 
earlier panoramic pattern of such au- 
thorities as Pond or Spurr and to fly off 
at all sorts of tangents. Thus the works 
of Ruggles, Crawford, and Mosher are 
recalled chiefly for their excellent anal- 
yses of the state commission as an ad- 
ministrative organization. Bonbright and 
Means bring to mind the holding com- 
pany and valuation, while Nash and 
Glaeser are remembered for their valu- 
able work in the field of utility economics. 

In an age of specialty, perhaps such a 
tendency is inescapable. However, ex- 
cept for the various legal case books on 
utilities (where the editors can touch all 
the bases by the simple process of pick- 
ing topical cases), there has been no note- 
worthy attempt of recent years to confine 
within the two book covers a well- 
rounded coverage of the various facets of 
utility regulation. Such an attempt has 
been made in the Wilson-Herring-Euts- 
ler volume and in this reviewer’s opinion 
it has been done effectively. 

On the score of impartiality, these au- 
thors have made an obviously sincere ef- 
fort to live up to their avowed intention 
to present a “public point of view, one 
covered neither by pro-utility nor by anti- 
utility bias.” In attaining this neutral 
ideal, the authors have utilized the old 
method of summing up all the arguments 
on controversial issues pro and con; but 
they also add a bit of original discussion 
that alleviates to some extent the anti- 
climactical pay -your-money-and-take- 
your-choice reaction that usually attends 
such tight-rope walking. 

True, at times the conclusions may 
strike some readers as smacking of pro- 
fessorial naiveté. Thus, after their diffi- 
cult and well done chapter on public own- 


ership, the authors conclude that “as a 
substitute for regulation” it (public own- 
ership) “could at a single stroke elimj- 
nate many of the serious defects in the 
present administration of public utility 
services.” As if a mere change of title, 
or mere shift from the profit motive to 
political incentive, could ever eliminate 
very many regulatory problems or re- 
move the ultimate necessity for con- 
tinuing independent regulation. 

True also to their avowed intention to 
present a “critical” survey of utility 
regulation, the authors have industrious- 
ly scoured the most obscure corners for 
constructive discussion attacking and de- 
fending established principles, some not 
so well established, and some which are 
plainly tottering. Thus, all the various 
substitutes which have been proposed to 
escape the legalistic impasse of the rate 
base (such as price indexing, the Wash- 
ington Plan, and so forth) are trotted 
out for unbiased inspection. 


P Bere is not much attempt, however, 
to forecast the future beyond a few 
guarded comments about “apparent” 
trends. The chapter on Federal regula- 
tion of communications, for example, is 
well done from a factual standpoint. We 
are told all about the Act of 1934, how 
the FCC is organized, and what it has ac- 
complished to date; but there is discreet 
silence as to the broad economic and so- 
cial implications of television. No, the 
book is definitely not whither-are-we- 
drifting stuff. It is a book for today, not 
tomorrow. The authors have not deemed 
it part of their function to forecast, which 
is somewhat of a pity as they seem so 
well qualified. 

The scope of the volume is rather un- 
usual and altogether to this reviewer's 
liking. First off, the authors firmly put 
aside almost all consideration of trans- 
portation with the exception of a chapter 
on motor carriers (wherein the tail could 
as well have followed the hide). This is 
done on the sound ground that transpor- 
tation carriers’ regulation has become 
more or less sui generis and has received 
enough specialized attention in print. 
Next, there are only five pages about the 
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“public utility status,” which might stun 
some of the older authorities who gave 
so much attention to the concept of the 
“business charged with public interest.” 
The utility status, however, is rapidly be- 
coming a creature of stature, subject to 
an increasingly liberal judicial super- 
vision. So the old-fashioned, pontifical 
statements along these lines are gradual- 
ly surrendering to the more realistic view 
that a utility is what the Supreme Court 
says it is. The Wilson-Herring-Eutsler 
book takes utilities more or less for 
granted and goes on from there, leaving 
historical discussions about the “charac- 
teristics” of regulated utilities to the 
legalists. 

The book covers the most of the bal- 
ance of the orthodox compartments of 
regulatory study: accounting, valuation, 
rates, security issues, and service. To 
these it adds excellent modern materials 
on holding companies, Federal regula- 
tion, rural electrification, and govern- 
ment ownership. 


T is a little difficult to date the exact 

time scope of this volume. The Su- 
preme Court decision in the Electric 
Bond and Share Case is noted but the 
action of the last Congress in passing the 
Lea bill for the regulation of interstate 
natural gas by the FPC is not noticed. 
The book has an index, table of cases, 
and a detailed table of contents. Source 


material references are given at the end 
of chapters and in footnotes. 

Relative stress on different subjects is 
always a matter of opinion. To this 
writer it seems the authors have shown 
taste in this respect. They have avoided 
the temptation to dwell at too great 
length on the oft harrowed and worked- 
out fields of valuation and depreciation. 
So many writers seem to lose themselves 
in contemplation of the classical quarrel 
between reproduction cost and original 
cost, and the question how many valua- 
tion concepts can dance on the point of a 
rate base. Since all this may soon be 
swept into obsolescence, the forthright 
treatment by these authors seems ade- 
quate enough to this reviewer. 

The style is simple but not exciting. In 
their preface the authors hopefully sug- 
gest that their work is suitable for a lay- 
man. Suitable, perhaps, but it’s a safe 
gamble that not many laymen will read it 
from cover to cover. It certainly is not 
recommended reading for a hot weather 
cruise. But that should not hinder folks 
with a real use for up-to-the-minute ap- 
praisal of the regulatory picture from ac- 
quiring this worthy volume. 

—F. X. W. 


Pustic Utitity Recutation. By G. Lloyd 
Wilson, James M. Herring, and Roland B. 
Eutsler. McGraw Hill Book Company, 330 
West 42nd Street, New York, N. Y. Price 
$4.00. 571 pages. 





Notes on Recent Publications 


A SouTHERNER Discovers THE SouTtH. By 
Jonathan Daniels. 346 pages. Macmillan. $3. 
This volume, written by the editor of the 
Raleigh News and Observer (and son of the 
U. S. Ambassador to Mexico), is designed 
to be a sympathetic description of the South 
in popular style. As such, it is fairly in- 
formal and reasonably impartial, although 
probably too humble in its appraisal of 
southern intelligence and leadership to suit 
the tastes of more proud Dixie patriots. In 
form it is a description of a journey taken 
by the author in 1937 through the Tennessee 
and Mississippi valleys across the bayou 
country and back up the coast to Raleigh. 
The author thinks very highly of the TVA 
Program as far as the power end of it is con- 
cerned but regrets such experiments as the 
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town of Norris as an unwise attempt to im- 
pose a patterned life on a free people who 
must work out their own destiny. The book 
contains considerable discussion of the TVA 
with its relation to the southland of today 
and tomorrow. 


LEGAL RESTRICTIONS ON THE CONTENTS OF 
Broancast ProcraMs. By Louis G. Caldwell. 
Air Law Review. July, 1938. 


PrESENT Day REGULATION OF NATURAL GAS 
Utitities. By Alexander M. Mahood. Gas 
(monthly magazine). July, 1938. 


Utitities May Enp Lone Feup with TVA, 
SEC. Scholastic. May 28, 1938. 
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FPC Orders City Complaint 
Answered 


paerore its first formal proceeding un- 
der the Natural Gas Act, the Federal Power 
Commission, Acting Chairman Clyde L. Sea- 
vey announced July 21st, served notice on the 
Hope Natural Gas Company to file within 
thirty days its answer to the complaint of the 
city of Cleveland, Ohio, that the price charged 
by the Hope Company to the East Ohio Gas 
Company, an alleged affiliate, for natural gas 
for resale to Cleveland and other consumers is 
excessive, unjust, unreasonable, and greatly in 
excess of the price charged to nonaffiliated 
companies and to certain favored industrial 
consumers in Ohio, and, further, is unduly dis- 
criminatory between customers and between 
classes, 

This action was taken under § 13 of the 
Natural Gas Act, which provides: 

“Any state, municipality, or state commission 
complaining of anything done or omitted to be 
done by any natural gas company in contra- 
vention of the provisions of this act may apply 
to the commission by petition, which shall 
briefly state the facts, whereupon a statement 
of the complaint thus made shall be forwarded 
by the commission to such natural gas com- 
pany, which shall be called upon to satisfy 
the complaint or to answer the same in writ- 
ing within a reasonable time to be specified by 
the commission.” 

Section 50.23 of the commission’s provisional 
rules and regulations for the administration of 
the Natural Gas Act provides that answers 
to formal complaints must be filed with the 
commission within thirty days after the com- 
plaint is served, unless the period is shortened 
or extended by the commission, and that “All 
answers should be under oath and so drawn 
as fully and completely to advise the parties 
and the commission as to the nature of the de- 
fense, and should admit or deny, specifically, 
and in detail, each material allegation of the 
pleading answered.” 


Power Survey 


re Public Works Administration on July 
12th announced that $50,000 had been al- 
lotted to complete the government survey to 
determine what electric power facilities would 
be available in the event of a wartime mobili- 
zation of industry, which was authorized by 
President Roosevelt last March. The Federal 
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The March of 
Events 


Power Commission was said to have been at 
work on it about two months in codperation 
with the War Department. 

Commissioner Basil Manly is supervising 
the survey, and Louis Johnson, Assistant Sec- 
retary of War, who is in charge of his depart- 
ment’s industrial mobilization program, is co- 
operating. 

The mobilization program requires a thor- 
ough study of the availability of all raw ma- 
terials, transportation, manufacturing, and 
other facilities, and formulation of a system 
for their use in a war emergency. 

The War Department, suggesting the sur- 
vey to the President, stated that power facili- 
ties would be vital to the program. In the 
event of war, rapid installation and expan- 
sion of factories would take place and this 
would require large increases in power fa- 
cilities, 

It was said to be important for the depart- 
ment to know in what areas there are power 
facilities capable of expansion, so that it will 
not plan to establish factories there. 

The department was also said to be con- 
cerned about “bottle necks” in transmission 
lines, and these would be included in the study. 
Mr. Johnson said that in some parts of the 
country industrial activity and the normal life 
of the city could be crippled by an enemy’s de- 
struction of one power source. Additional 
power lines could now be built in such places, 
linking two or more sources and providing 
alternate supplies of power. 


Morgan Protests Inquiry 
Appointment 


D* Arthur E. Morgan, deposed chairman 
of the Tennessee Valley Authority, pro- 
tested to the congressional investigating com- 
mittee against its appointment of Thomas A. 
Panter as chief engineer, it was learned on 
the eve of the beginning of public hearings. 

Dr. Morgan based his attack on the allega- 
tion that Mr. Panter could not give impartial 
consideration to the former chairman’s case 
in the controversy over the TVA “yardstick,” 
its rates for electricity, and its competition 
with private power companies, because of his 
position as a subordinate to E. F. Scattergood, 
chief electrical engineer and general manager 
of the Los Angeles Municipal Power System, 
who has been engaged in a personal quarrel 
with Dr. Morgan since early in the TVA's 
creation. 
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Mr. Panter was recommended to the com- 
mittee by Representative Ford of California 
and was selected from among others consid- 
ered partly on the basis of his thirty years 
work in the Department of Water and Power 
in Los Angeles, where he was electrical engi- 
neer in charge of operation and distribution. 
He is on six months’ leave of absence to serve 
during the TVA investigation. 


French Utilities Join to Finance 
Program 


New electrical power and distribution cor- 
A poration called “Groupement de 1’Elec- 
tricite’ was formed at Paris last month as 
part of the French government’s public works 
program with a nominal capital of 400,000,000 
francs, of which 200,000,000 francs was paid 
up. Object of the new corporation is to finance 
electrical development in France and its col- 
onies. 

The corporation succeeded in lining up as 
shareholders on a pro rata basis of their own 
capital, existing French electrical companies 
of which there are over 100. The corporation 
has undertaken to finance work to be carried 
out by existing companies up to 3,000,000,000 
francs in four years, but this expenditure was 
expected to take place within a much shorter 

eriod, 

' The program drawn up but which had yet 
to be approved by the government included 
construction of three hydroelectric power 
stations and a number of long-distance high 
tension cables all in France. The new corpora- 
tion was said to tend to create a powerful 
electricity trust. 


PWA Power Policy 


DMINISTRATOR Ickes on July 8th promised 
A that, in general, the Public Works Ad- 
ministration would not allot funds for munici- 
pal power projects which would compete with 
private utilities, unless the private companies 
had refused fair offers to purchase their prop- 
erty. 

In a long-awaited statement regarding 
PWA power policy, he said that the agency’s 
views were in accord with those expressed in 
the recent Senate debate on PWA’s new $1,- 
000,000,000 fund. In that debate Senator Bark- 
ley, the administration leader, gave assurance 
that no funds provided by the then pending 
Works-Relief Bill would be used to finance 
competitive power projects, unless private 
companies had rejected fair purchase offers. 

PWA officials said that each application for 
public power financing would have to receive 
consideration on its merits. When negotia- 
tions between a municipality and a private 
company take place, the PWA Administrator 
will be the arbitrator, hearing rival claims and 
deciding whether the purchase offers are rea- 
sonable, 
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It was reported that the Ickes announce- 
ment was made with the advice of Thomas G. 
Corcoran, presidential adviser, and Benjamin 
V. Cohen, general counsel for the National 
Power Policy Committee. Officials denied, 
however, that Mr. Corcoran had any part in 
it. They said that it was only natural that 
Mr. Cohen, on account of his position with 
the power policy committee, would have been 
consulted. 

While the power policy was being formu- 
lated, PWA delayed action on 49 applications 
for public power allotments. The projects 
proposed in these applications would require 
expenditures of more than $56,000,000 

Several types of projects were exempt 
from the new policy. It was indicated it would 
apply primarily to proposed retail distribution 
systems, 


Natural Gas Rules 


e HREE important orders affecting the natu- 
ral gas industry were issued on July 7th 
by the Federal Power Commission as it put 
into effect the administration of the Natural 
Gas Act approved on June 21st. 

Under the law authorizing regulation of 
transportation and sale of natural gas in inter- 
state commerce, the commission’s orders in- 
stitute an investigation of natural gas com- 
panies and direct filing of reports, promulgate 
and prescribe rules of practice, and instruct 
the gas companies to file schedules of rates 
and changes and contracts and agreements for 
sale and transportation of gas. 

Schedules for deliveries in Delaware, Mary- 
land, New Jersey, New York, and Pennsyl- 
vania are to be filed by September 6th. 


Boulder Power Pact 


Om the protest of the four upper basin 
states—Utah, Wyoming, Colorado, and 
New Mexico—the Interior Department on 
July 6th approved a contract with Los Angeles 
for the purchase of secondary power from 
Boulder dam. 

These states believe their future prosperity 
depends to a large extent on Colorado river 
development, and see in the terms of the Los 
Angeles contract a threat to that prosperity. 
Most of the water that flows down the Colo- 
rado originates in the four states, and they 
feel they are entitled to have a voice in any- 
thing that affects the development of the 
stream’s water and power resources. 

Los Angeles, under the terms of the con- 
tract, will take up to 700,000,000 kilowatt 
hours additional power annually from Boulder 
dam under a new formula which will govern 
future adjustments of rates for secondary 
energy. Northcutt Ely, Washington counsel 
for the Los Angeles bureau of power and 
light, said the city immediately would under- 
take construction of a third transmission line 
to Boulder at an estimated cost of $13,000,000. 
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It will pay the prevailing secondary rate of 
one-half mill a kilowatt hour for the energy. 

The contract compels the city to start tak- 
ing the additional power not later than De- 
cember 1, 1939, and to take 385,000,000 kilo- 
watt hours during an initial period ending 
May 31, 1940. During the following year end- 
ing May 31, 1941, it must take 490,000,000 kilo- 
watt hours; during the year ending May 31, 
1942, 595,000,000 kilowatt hours, and during 
each year of operation thereafter until May 
31, 1945, 700,000,000 kilowatt hours. 

Also included in the contract was a pro- 
vision extending the time in which Los Ange- 
les must amortize the cost of generating ma- 
chinery and equipment from ten to fifty years, 
but retaining the present 4 per cent interest 
charge. 

Secretary Ickes also signed a contract re- 
vising the original Bolder dam power con- 
tract with the Metropolitan Water District of 
Southern California by which the district is 
allowed a longer time in which to use its full 


amount of power without reducing the totals 
which must eventually be paid. 


Air Authority Members Named 


| govaner'd Roosevelt last month appointed 
Edward J. Noble of Connecticut chairman 
of the new Civil Aeronautics Authority, and 
Clinton M. Hester of Montana, administrator. 

The other four members of the Authority, 
which was authorized in the last session of 
Congress to take over all civil aviation in the 
United States, are Harllee Branch of Georgia, 
vice chairman; G. Grant Mason of Washing- 
ton, D. C., and Tuxedo Park, N. Y.; Robert 
Hinckley of Utah, and Oswald Ryan of In- 
diana. 

At the same time Mr. Roosevelt appointed 
two members of a three-man Air Safety Board 
to function within the Authority. The two 
appointees are Thomas O. Hardin of Texas, 
and Sumter Smith of Alabama. The third 
member was to be named later. 


California 


New Hearing Asked 


NOTHER telegraphic blast at the San Fran- 
cisco administration’s Hetch Hetchy 
power distribution policy came from Interior 
Secretary Ickes on July 8th as the city pe- 
titioned Federal Judge Roche for a rehearing 
in the government’s injunction suit. 

The PWA administrator denied intimating 
“the city’s participation in the recovery pro- 
gram is contingent upon abandonment of ap- 
peal pending in Hetch Hetchy litigation,” but 
in his third message to Mayor Rossi on the 
subject continued to exert pressure for prompt 
municipal distribution of electricity. 

His telegram said construction on the new 
public works spending program must start by 
next January Ist. He proposed the city hold 
a special election and seek a special session 
of the state legislature to rush into the retail 
power business. 

An intimation that he would codperate in 
such a hasty program by granting Federal 
funds “to assist the city in acquiring a dis- 
tribution system” was contained in his mes- 
sage, though simultaneous press reports from 
Washington quoted him as saying such allot- 
ment would be made only after a community 
had tried to purchase a private utility’s 
property. 

City Attorney O’Toole’s Federal court ap- 
peal was against Judge Roche’s order of June 
28th enjoining the city from continuing beyond 
six months to dispose of its Hetch Hetchy 
power through an agency agreement with the 
Pacific Gas and Electric Company. On receipt 
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of the petition, Judge Roche issued an order 
entertaining it and giving the city two days to 
serve papers on the government’s attorneys and 
the government ten days to answer. To keep 
the rehearing proceedings within the present 
term of court he extended the term ninety days. 


One-Man Cars Banned 


HE one-man car is illegal in San Francisco 

and it must leave the city streets, the U. S. 
Circuit Court of Appeals ruled on July 7th in 
a unanimous decision against the Market 
Street Railway Company. 

Judge William Denman, who wrote the 
opinion, ruled the ordinance voted by the citi- 
zens in 1935, requiring street cars to be oper- 
ated by both motorman and conductor, was 
constitutional. Concurring opinions were writ- 
ten by Judges Curtis D. Wilbur and Bert 
Haney. f fe 

The court reversed a previous decision by 
Federal Judge Louderback, holding that the 
city’s ordinance banning one-man cars was un- 
constitutional. He had enjoined the city from 
enforcing the law against the Market Street 
Railway. The railway company was given 
thirty days in which to apply for a rehearing 
before the Circuit Court or to appeal to the 
U. S. Supreme Court. The company was ex- 
pected to take the case to the Supreme Court. 

The railway company had maintained that 
insistence on two-man cars would drive them 
out of business and would, therefore, amount 
to confiscation of their property. 
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Iowa 


Utility Valuations Cut 


AILROADS and power and gas utilities op- 
R erating in Iowa will pay real estate taxes 
in 1939 on valuations slightly under the 1938 
totals, the state board of assessment and re- 
view announced last month. 

Valuation reductions for five of the 22 lines 
in Iowa cut the railroad total from $108,627,- 
065 a year ago to $102,636,381 this year, the 
board disclosed. The cut, the second in a row, 


exceeded 5 per cent. A year ago the total was 
slashed from $144,647,170 to $108,627,065. The 
plight of the railroads, as exemplified by nu- 
merous receiverships, caused the board to slash 
specific valuations, it was said. 

The board also reduced utility valuations 
from $49,159,446 to $48,906,117. “Franchise 
losses” were responsible for the specific cuts, 
the chairman explained. Pipe-line properties, 
on the other hand, were boosted from $9,195,- 
318 to $10,069,559. 


Michigan 


Toll Rate Cut Halted 


TEMPORARY injunction issued by Judge 

Leland W. Carr, of the Ingham Circuit 
Court, held in abeyance reductions in intra- 
state toll rates by the Michigan Bell Tele- 
phone Company, recently ordered by the 
Michigan Public Utilities Commission. The 
court set August 29th for hearing the petition 
of the telephone company on its merits. The 
state public service commission order made the 


rate reduction effective beginning August Ist. 

Pending a final decision the telephone com- 
pany, in conformance with the court order, 
will continue collecting rates now in effect 
but will trustee the amount of the collec- 
tions in excess of rates fixed by the commission 
for refund to long-distance users if the case 
is decided against the company. The com- 
pany also is required to furnish a $1,000,000 
bond. The case is expected to be taken to the 
Supreme Court. 


Mississippi 


To Vote on Gas 


oye of Laurel were to vote early in 
August on a new 25-year franchise to the 
United Gas Corporation which serves local 
residents with natural gas. The franchise pro- 
vides for a reduction in rates which, it was 
reported, would aggregate a saving of $6,000 
annually to users of gas. Although the new 
franchise was tentatively approved by city 


officials, ratification by popular vote was re- 
quired under the law. 

According to Local Manager McQuire, the 
new rate would provide for a minimum 
monthly bill of $1, whereas the minimum had 
been $1.50. He also pointed out that under 
the old rate the first 500 cubic feet of gas cost 
the residential user $1.50, but under the new 
rate schedule the same amount of gas would 
cost only $1.27 per month. 


5 
Nebraska 


Renews Application 


fk: Eastern Nebraska Public Power Dis- 
4 trict applied to the state railway commis- 
sion on July 8th for authority to construct, 
operate, and maintain lines in part of the 
territory in dispute several months ago with 
the Nebraska Power Company. The latter 
objected before the commission to the applica- 
tion on the ground that it would be a duplica- 
tion of lines, and when the commission said all 
that it could do was to pass on whether the 
application complied with the law and its or- 


179 


ders, the power company went into the supreme 
court. It desired to establish whether the com- 
mission did not also have authority to forbid 
duplication of service, but before the matter 
came to trial the district withdrew its applica- 
tion without prejudice to renewing it at a 
future date. 

This time the application was split into four. 
Two cover stretches of territory in Cass 
county, one 38.5 miles, and the other 23.5 miles. 
The other two provided for construction of 
27.25 and 11.6 miles, respectively, in Saunders 
counties. 
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New York 


Queries Utility Procedure 


HE state public service commission on July 

14th instituted a proceeding to determine 
whether the New York State Electric and 
Gas Corporation, affiliated with the Associated 
Gas and Electric System, had defied an order 
issued by the commission in 1932. This order 
prohibited charges to operating expenses and 
fixed capital of payments made to affiliated 
companies. Testimony was taken in behalf of 
the commission and the matter adjourned until 
September 7th in New York city. 


Home Rule Clause Revised 


HE broad principles of home rule for New 

York and other cities, as outlined in the 
bill presented by the Cities Committee to the 
Constitutional Convention, were abandoned 
July 21st inthe face of strong opposition 
among delegates. 


The split arose over the question whether 
the reserve power in legislation should be 
vested in the city, or remain with the state 
and those who favored its retention by the state 
won. As a result, Harold Riegelman, princi- 
pal home-rule sponsor in the convention, gave 
up his fight for the committee bill and a new 
bill was proposed. 

The new bill would provide, among other 
things, end of the present system by which 
the legislature could pass emergency acts af- 
fecting the city by a two-thirds vote, after a 
special message from the governor. In place 
of this there would be substituted the right 
of the legislature, by a simple majority vote 
and without a message from the governor, to 
confer additional powers on any city, to be ex- 
ercised by it locally. It would also “unfreeze” 
the thousand-odd special acts passed by the 
legislature since 1923. The cities would have 
the power to repeal, amend, or supersede any 
of these acts. 


y 
Ohio 


Mixing of Gas Upheld 


ts a voluminous report upholding the Ohio 
Fuel Gas Company’s practice of mixing 
inert gases with natural gas for retail sale in 
Columbus, a special committee of engineers 
named by the state public utilities commission 
recommended that the commission formulate 
rules and regulations governing the standards 
to be maintained through “stabilization.” 

The three-member committee of engineers, 
consisting of L. F. Dabe, chief engineer of the 
gas division of the utilities commission ; Owen 
W. Simonton, commission mining engineer, 
and D. J. Demorest, department of engineering, 
Ohio State University, completed its investiga- 
tion after seven months of operations. 

Among the other findings of the special 
committee was a refutation of the city’s 
charge that the mixture of inert gases failed 
to meet the heat-content provided by city 
ordinance. Referring specifically to the ordi- 
nance, the committee found that provision for 
a heat-value of 900 British thermal units per 
cubic foot, required by the ordinance, had not 
been violated and that the “gas now being dis- 
tributed contains about 1,050 British thermal 


units per cubic foot, of which 1,041 B.t.u.’s 
were obtained from the unchanged natural gas 
and nine B.T.U.’s from the stabilizing agent.” 


Offers to Purchase Utility 


HE Sandusky city commission recently au- 

thorized city officials to make an offer of 
$485,000 for the distributing system of the 
Ohio Public Service Company. The company 
operates in Sandusky under a franchise which 
has several years yet to run and 3-year rate 
ordinance which expired July 15th. 

Under the commission proposal the city 
would purchase the distributing system with 
part of a combination grant and loan from the 
Public Works Administration of $1,515,000 and 
would buy power from the company. If lower 
rates could be effected under this arrangement, 
the city would probably then build its own gen- 
erating plant. Purchase of the distributing sys- 
tem and use of PWA funds to build a plant 
would both require a referendum by the peo- 
ple, the referendum held some years ago on 
construction of a municipal plant having been 
held illegal by the court because no plans had 
been drawn up at the time of the election. 


Oregon 


Progress Administration to clear the right of 
way for a transmission line between the dam 
and Vancouver, Wash.—recognized as the 
“backbone” of the future Bonneville trans- 
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Power Line Allotment 


TS Bonneville administration on July 13th 
was allotted $1,000,000 by the Works 
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mission system. An allotment of $10,750,000 
was granted by the PWA for transmission 
IPA workers will clear a 300-foot right of 
way through Clark, Skamania, and_ Klickitat 
counties and a route eastward from Bonneville 
ndit. 

project will provide 1,825,260 man- 
hours of direct labor, it was said. The Bonne- 
ville project will contribute all materials, 
equipment, and engineering. Right of way will 
be purchased with funds from the $3,500,000 
Bonneville appropriation granted by Congress 
at the last session. 


Power System Approved 


mN electric power distributing system, al- 
ready being built by the municipality of 
Cascade Locks, won formal approval of local 
voters at a special election on July 6th. 

Becoming the first Oregon city to enter the 
power business through use of Bonneville cur- 
rent, Cascade Locks won approval not only 
for a charter amendment authorizing the coun- 
cil to acquire and use such a system, but also 
for a $12,000 bond issue to finance it. 

Mayor G. E. Manchester said work would 
be pushed for completion of the system. 


Pennsylvania 


Utilities Granted Time 


HE state public utility commission last 

month announced that in future rate case 
decisions it would issue a temporary order 
giving companies involved fifteen days to file 
exceptions before a final order is made. 

In adopting a procedure which has been 
followed for some time by the Interstate Com- 
merce Commission, the state commission ex- 
plained that utilities would be given an oppor- 
tunity to object to rulings and argue their 
objections before the orders become effective. 
The commission said: 

“Exceptions, either as to statements of facts 
or matters of law, must be specific. If excep- 
tion is taken to matters of law or conclusions, 
the points relied upon must be stated separately 
and clearly. Applications for oral argument 
before the commission may be made by the 
party filing the exceptions and must accom- 
pany the exceptions, but all such applications 
will be granted or denied at the discretion of 
the commission.” 

If no exceptions are filed or sustained, the 
commission added, the temporary order will 
be taken as the basis for a final order. 


Rate Reduction Ordered 


T= state public utility commission on July 
13th ordered the Solar Electric Company, 
an Associated Gas & Electric Company affili- 
ate, to reduce its rates sufficient to produce an 
annual saving of not less than $14,745 in addi- 
tion to the $11,300 reduction ordered by the 
commission last October 15th. 

The company serves 1,640 customers in 
Brookville and other boroughs in Jefferson 
county. 

Additional provisions of the order would 
(1) require the company to file with the state 
commission in thirty days of service of the 
final order, a new tariff effective upon one day’s 
notice to yield annual revenues not exceeding 
$72,535; (2) adopt as a rate base the original 
cost (undepreciated) of the property and con- 
sistent therewith allow annual depreciation on 
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the 4 per cent sinking fund method; (3) pre- 
vent the company from making further charges 
in its fixed capital, operating expenses, and 
other income accounts for any fees, services 
and expenses arising from obviously improper 
contractual relationships and working agree- 
ments with a number of Associated Gas & 
Electric System nonoperating companies to 
save consumers approximately $5,000 yearly; 
(4) continue the single tariff schedule origi- 
nally in the temporary rate order now in 
effect. 


Rate Cut Blocked 


HE State utility commission on July 5th 

temporarily was restrained from cutting 
rate schedules of the Beaver Valley Water 
Company by a statutory court of three Federal 
judges in the first case of its kind in western 
Pennsylvania. 

The opinion, concurred in by Judges J. War- 
ren Davis, of the U. S. District Court, Phila- 
delphia; R. M. Gibson, and F. P. Schoon- 
maker, of the Federal District Court, Pitts- 
burgh, struck a blow at the commission’s 
powers in setting up new rate schedules. 

_The Beaver Valley Water Company serves 
Beaver Falls and 15 other Beaver county 
boroughs and townships. The decision may 
become statewide in its effect if the temporary 
restraining order is made permanent at a final 
hearing for which no date had been set. 

New rates were ordered posted March 24th. 
A day before the dead line the company filed 
a complaint in Federal court on the grounds 
the state commission’s powers were “confisca- 
tory and unconstitutional” because there was 
no recourse in state courts, The company was 
ordered to post $20,000 bond to reimburse sub- 
scribers if the utility commission should be 
upheld in the final hearing. 


Wins Natural Gas Fight 


HE 128-year-old Lukens Steel Company, 
upon which most of Coatesville’s popula- 
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tion depends for a living, won its fight for nat- 
ural gas on July 11th. The state public utility 
commission granted permission to the Manu- 
facturers Light & Heat Company of Pitts- 
burgh to supply the steel firm with the fuel 
that will permit it to increase its business and 
create more jobs. 

But while granting permission, the commis- 
sion specified that the gas be used solely by the 
steel company in its plant. And the commis- 
sion emphasized that it was not changing its 
policy of refusing to permit substitution of 
natural gas for native coal. 

The Pennsylvania Railroad, the Eastern Bi- 
tuminous Coal Association, and the Western 
Pennsylvania Coal Association protested when 
Lukens asked for natural gas, which precipi- 
tated the fight. Their arguments, however, 
blew up when Lukens, which employs 3,600 
persons in normal times and pays them $7,- 
000,000 a year, showed that it would be sub- 
stituting cheap natural gas for fuel oil, which 
it had been using. There would be no loss, 
it was shown, to Pennsylvania’s coal fields and 
Lukens, by saving $250,000 a year, would be 
in a better position to meet competition and ex- 
pand its business. 

Various local civic organizations and the 
city joined the Lukens Company in its battle. 
It was feared that Coatesville would become 
a ghost town if the company did not get gas. 


Upholds Commission Ruling 


TE state superior court on July 15th up- 
held an order of the Pennsylvania Public 
Utility Commission forbidding the sale of the 


Northern Pennsylvania Power Company’s 
franchises and property to the Metropolitan 
Edison Company. 

The two companies filed a petition asking 
the public service commission to approve the 
sale in 1935 and that body announced its dis- 
approval in September, 1936. The old board 
was abolished in March, 1937, and the present 
commission upheld the old body’s decision last 
August. The companies then appealed to the 
superior court. 

The ruling, read by Judge William H. Kel- 
lar, declared the Federal Power Act does not 
prohibit the commonwealth from judging the 
necessity of intrastate mergers or sales of 
utilities. The companies’ joint petition had 
contended the proposed sale was “necessary 
and proper for the service and convenience of 


the public.” It stated also the two companies 
had been affiliated, and for some time had 
been under the same management. 

The companies’ petition stated that, as pur- 
chase price of the franchises and property of 
the Northern Company, the Metropolitan pro. 
posed to assume all debts and liabilities of 
Northern. The Metropolitan plant also would 
pay, under the proposed sale, the sum of 2. 
532,040—of which $1,537,911 was to be in cash 
and the balance in Associated Electric Com. 
pany gold refunding bonds. 


Seeks to Curb Commission 


y We state public utility commission’s pro- 
vision requiring utilities to obtain state 
commission approval before consummating a 
contract with an affiliate was attacked as 
unconstitutional by the Bell Telephone Com- 
pany of Pennsylvania. 

The company, in starting an equity action 
against the commission in Dauphin county 
court last month, said if the provision stands 
it would be “practically impossible” to place 
it in effect. 

George H. Hafer, company counsel, asked 
for a preliminary injunction on the grounds 
that the provision is an unlawful delegation 
of legislative powers to a commission. Judge 
William M. Hargest gave the state commission 
and attorney general Guy K. Bard twenty days 
to file answer. 

Pointing out that the Bell Company pur- 
chases most of its materials from an affiliate, 
Western Electric Company, with about 300 
purchases being made daily, the company said 
preparation of these applications for approval 
by the commission would be costly and delay 
its work, while hearings on these contracts 
would delay work of the commission. The 
company estimated it spends $10,000,000 a year 
in the purchase of equipment and materials 
and during the year ending June 1, 1937, en- 
tered into 75,000 contracts. 

The state commission on July 13th began its 
investigation into the rates and corporate struc- 
ture of the $320,000,000 Bell Telephone Con- 
pany of Pennsylvania. Commissioner Living- 
ston said the commission would consider set- 
ting up a new temporary rate schedule to re- 
duce the present rates, and determine the 
company’s relationship with the American 
Telephone and Telegraph and Western Elec- 
tric companies. 


South Carolina 


Santee-Cooper Gets PWA Grant 


— Federal government on July 12th in- 
creased from $225,000 to $4,725,000 the 
money it will give outright to the Santee- 
Cooper power project in South Carolina, a 


program fought by private utilities until the 
Supreme Court on the final day of the last 
session refused to review a circuit court dec- 
sion adverse to the private interests. 
Harold L. Ickes, the Public Works Adminis- 
trator, announced that the Federal funds thus 
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THE MARCH OF EVENTS 


far allotted to the $34,300,000 project totaled 
$10,500,000. Before July 12th the PWA had 
lent $5,775,000 and granted $225,000, but now 
an additional $4,500,000 has been included. 

It was explained that the funds were neces- 
sary to continue the work of the big flood con- 
trol, navigation, and power project, and it was 
determined to provide these by advancing fur- 
ther funds until the present grant payments 
equalled 45 per cent of the loan previously 
advanced. Increase of the grant money by the 
sum of $4,500,000, therefore, was authorized 
by the President. 


The project provides for construction on the 
Santee and Cooper rivers of dams which will 
store approximately 1,400,000 acre-feet of 
water, a canal between the reservoirs, a hydro- 
electric generating plant, and a system of elec- 
tric transmission lines. 

In addition, the project will provide facili- 
ties for producing 63,000,000 kilowatt power- 
hours annually and will provide an island 
waterway connecting Columbia and Charles- 
ton, via the Congaree, Santee, and Cooper 
rivers, and thence by the intracoastal water- 
way to Georgetown. 


Tennessee 


FPC Approval Asked 


HE Holston River Electric Company, 
T wiitiated with the Electric Bond and Share 
Company, recently filed an application with 
the Federal Power Commission seeking ap- 
proval of the sale of its electric facilities to the 
Tennessee Valley Authority for $87,500 cash. 
According to the application, the sale price 
was arrived at by negotiation between the 
parties. 

The company’s facilities consist of trans- 
mission and distribution lines from which it 
serves rural customers in Hamblen and Hawk- 
ins counties, and the town of Rogersville, all 
in Tennessee, with electric energy purchased 
from the Tennessee Public Service Company. 

The application stated that the TVA pro- 
poses to make electric service available to the 
company’s customers at rates substantially 
lower than those now in effect. 


Chattanooga Offers Bid 


HE Chattanooga Electric Power Board, 
which has moved rapidly during recent 
months toward construction of a municipal 
power distribution system, on July 7th pro- 
posed to purchase local distribution facilities 
and a portion of the generating system of the 
Tennessee Electric Power Company. 
In a letter to Wendell L. Willkie, president 
of Commonwealth and Southern Corporation, 
of which the Tennessee Electric Power Com- 


pany is a subsidiary, the power board offered 

200,000 for the distribution system and 
transmission lines serving it. At the same time 
the board offered to purchase “such generating 
facilities as can be shown to constitute a con- 
tinuous primary source of power supply to the 
local distribution system.” 

The price to be paid for the generating facil- 
ities, the letter set out, would be determined 
“by original cost, less depreciation as estab- 
lished by the auditor’s report and the engineer’s 
survey made under joint auspices of the power 
company and the Tennessee Valley Authority.” 

Sharp condemnation of the board’s offer was 
made by Mr. Willkie. Jo C. Guild, Jr., presi- 
dent of the Tennessee Electric Power Com- 
pany, also issued a statement in which he said 
he was thoroughly in accord with Mr. Willkie. 
Mr. Willkie said in part: 

“The proposal of the Chattanooga Power 
Board is an unfortunate interference in the 
current negotiations between Mr. David E. 
Lilienthal and me for the purchase of the elec- 
tric properties of the C. & S. system in a cer- 
tain defined area which includes the Tennessee 
Electric Power Company. Obviously, the Ten- 
nessee Electric Power Company could not sell 
its property piecemeal without great loss to 
the security holders. Obviously also the Chat- 
tanooga board’s threat of duplication of our 
properties, largely financed by a free grant by 
the Federal government, creates a situation 
where pressure is placed upon us to negotiate 
for less than a fair price.” 


Texas 


Brazos Application Filed 


x application for loans and grants totaling 
$27,425,000 to develop the Brazos river 
was filed last month by the Brazos River Con- 
servation and Reclamation District with the 
PWA regional headquarters. 

The district, which covers one-sixth of 
Texas, plans to use the money to build seven 


dams which will serve water conservation, ir- 
rigation, and electric power development uses. 

The application asked for a $12,341,250 grant 
and $15,083,750 in loans, of which $1,200,000 
was for electric transmission lines. 

Dams to be built include the Possum King- 
dom dam in Palo Pinto, for which $4,500,000 
already has been provided by WPA, with an 
additional $1,870,000 asked for this project 
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from the PWA to pay for power equipment. 
Other dams are to be built between Bosque 
and Hill counties to cost $6,500,000; Turkey 
Creek dam, $2,950,000; Inspiration Point dam, 
$3,025,000; Bee Mountain dam near Kimball, 
Bosque county, $4,950,000; Leon dam in Falls 
county, $3,650,000, and De Cordova dam near 
Granbury, Hood county, $3,500,000. 


Gas Company Asks Ruling 


HE Lone Star Gas Company, in a brief 
filed in the Third Court of Civil Appeals 
on July 11th, contended that the recent deci- 
sion of the U. S. Supreme Court necessitated 
its affirmance of a district court judgment 
holding a gate rate reduction order confisca- 


ory. 

Shortly after the case was returned to the 
state appellate court after a 3-year trip to the 
high court, the attorney general’s department 
sought early resubmission and contended the 
high court action did not necessitate such af- 
firmance. It was contended by the state that 


the civil appeals court again could reverse 
_ render for the state or else order a new 
trial. 

The company’s brief argued that the Sy. 
preme Court held the company’s overall eyj. 
dence sufficient to support the jury verdict 
holding the order confiscatory. The term over. 
all evidence indicates that which the company 
offered at the trial to show the rate was con- 
fiscatory when viewed in the light of the com- 
pany’s integrated operating system in Okla- 
homa and Texas. 

The state railroad commission order in 
question directed a reduction from 40 cents to 
32 cents per thousand cubic feet in the rate 
charged at gates of more than 250 towns and 
cities on the system. 

Affirmance of the district court order was 
sought both on the contention that such an ac- 
tion was required by the Supreme Court deci- 
sion and that, if the civil appeals court was en- 
titled to review independently the entire eyj- 
dence, the evidence is sufficient to show the rate 
is confiscatory. 


Utah 


Power Vote Called 


A election on the municipal 
power plant question, one phase of which 
is still in the state supreme court, was called 
on July 5th by the Ogden city commission for 
August 8th by unanimous vote of the board. 
The action was taken despite the fact there 
was before Chief Justice William H. Folland 
at the time a Utah Power and Light Company 
petition asking a 90-day stay of judgment be 


granted to permit an appeal to the U. S. Su- 
preme Court. Chief Justice Folland on July 9th 
refused to grant a stay of judgment in the 
Ogden case and set aside a stay of judgment 
in the Provo case. 

The ordinance calls for the issuance by the 
city of $2,600,000 44 per cent revenue bonds, 
of which $2,490,000 would be turned over to 
A. C. Todd, contractor for the plant, for con- 
struction purposes, with the remaining $110,- 
000 being held by the city. 


Washington 


Election Validity Upheld 


| bey a bulky, 30-page memorandum decision, 
Superior Judge Donald A. McDonald on 
July 8th upheld the validity of preliminary 
proceedings toward establishing a public power 
district in rural King county. The court, in so 
ruling, sustained the King County Election 
Board in its contention that the issue must be 
submitted to voters at the general election. The 
decision overruled objections by railroads and 
holders of large blocks of timberland. 

The court held that “there has been sub- 
stantial compliance with the requirements of 
the statute as to the calling of the election; 
that this is a municipal corporation and needs 
only general benefits to sustain it, and lastly, 
that in any event if it be one requiring the es- 
tablishment of special benefits, that question is 
prematurely raised.” 
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Opponents of the power district objected 
to the holding of the election on grounds 
that the proponents failed to secure sufficient 
signatures on the petition, calling for a vote, 
and also maintained that their lands will re- 
ceive no special benefits from the proposed dis- 
trict. 


Rate Increase Opposed 


pero city officials acted on July 6th in 
opposition to the proposed rate increase of 
the Pacific Telephone and Telegraph Com- 
pany, sending a copy of a resolution passed 
July 5th by the city council to the state depart- 
ment of public service. 

The company had asked the state department 
to allow it to increase its rates 4 per cent to 
offset the city’s occupation tax, and later re- 
vealed its plan of issuing a new rate schedule. 


184 





reverse 
a new 


1e Su- 
ill evi- 
verdict 
1 Over- 
mpany 
tS Con- 
© com- 


Okla- 


ler in 
nts to 
€ rate 
1S and 


T was 
an ac- 
 deci- 
as en- 
e evi- 
le rate 


The Latest 
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Payments to Affiliate on Matured Bond Issue 
Under Unauthorized Arrangement 


ors the fact that a public utility com- 

pany has permitted matured bonds 
to remain outstanding several years after 
the maturity date constitute an evidence 
of debt outstanding of more than one 
year without the approval of the com- 
mission? Does a financial arrangement 
between a public utility company and an 
affiliated company whereby matured 
bonds have remained outstanding and in- 
terest has been paid thereon constitute 
a financial arrangement between affili- 
ated interests? These two questions were 
considered by the Wisconsin commission, 
which answered the second question in 
the affirmative and ordered further hear- 
ings on the first question. 

The bonds involved in this proceeding 
were dated December 1, 1904. They had 
been issued prior to the enactment of 
statutory provisions regulating security 
issues of public service corporations. 
They matured by their terms on Decem- 
ber 1, 1934. They remained outstanding, 
however, and the company continued to 
pay interest. It was said to be clear that 


the companies were affiliated interests, 
and on the question of the existence of 
an “arrangement” under § 196.52, 
Statutes, the public service commission 
said : 


It appears equally clear that the arrange- 
ment existing between these companies in 
permitting the matured bonds to remain out- 
standing, and for the Wisconsin company to 
pay interest thereon currently, constitutes a 
financial arrangement between affiliated in- 
terests which has not received the approval 
of this commission. The affiliated company, 
by holding the bonds and accepting interest 
thereon, in lieu of pursuing its right of fore- 
closure or other demand for payment of the 
principal amount, necessarily entered into 
some agreement or arrangement, written or 
implied, whereby the debt was continued 
after the maturity date and interest paid 
thereon. By this arrangement it provides 
the financial service of securing the capital 
represented by the matured bonds. The 
amount of such matured bonds is analogous 
to an open account of the Wisconsin com- 
pany due to its affiliate on which it is paying 
interest. 


Re St. Croix Falls Wisconsin Improve- 
ment Co. (2-U-1291). 


7 


Control of Connecting Telephone Company under 
Federal Communications Act 


N order of the Federal Communica- 
tions Commission, which directed 

the Rochester Telephone Corporation to 
comply with certain orders of the com- 
mission, was sustained by the United 
States District Court for the Western 
District of New York in a suit to set 
aside the order. Resistance was based 
upon the ground that the company was 
exempted from supervision under §2 (b) 
(2) of the Communications Act of 1934 
(48 Stat. 1093, 47 U.S.C.A. § 402 (a)). 


This section of the act provides that, 
subject to the provisions of § 301, there 
shall be exempted any telephone utility 
engaged in interstate or foreign com- 
munications solely through physical con- 
nection with the facilities of another 
carrier not controlling or controlled by, 
or under common control with such car- 
rier, except as to certain provisions of the 
act. The ruling of the commission which 
was sustained by the court was to the 
effect that the Rochester Telephone Cor- 
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poration was directly and indirectly con- 
trolled by the New York Telephone Com- 
pany, which is an interstate corporation 
having physical connection with the local 
company. 

The court considered the reports of 
committees of Congress and concluded 
that the congressional intent was that 
“control” as used in the statute should be 
broadly construed. So construed, control 
might embrace every form of control, 
actual or legal, direct or indirect, nega- 
tive or affirmative. The court, stating 
that it was obliged to accord proper 
weight to the findings of the commission 
which conducted hearings and heard 
argument on the questions involved, said 
that the commission could find, as it did, 
that through stock ownership and as a 
dominant financial factor in the Roches- 
ter company’s organization, taken to- 
gether with contractual arrangements, 
the New York Telephone Company had 
power to control. 

The New York Telephone Company 
was shown to be the owner of one-third 
of the common stock having voting 
power and all of the second preferred 
stock, which would not have voting 
power except after default, which was 
said to be unlikely. In fact 67 per cent 


of all issued and outstanding capital 
stock was owned by the New York Com. 
pany. The common stock, held by trus. 
tees under a voting trust agreement, 
aside from that held by the New York 
Company, was somewhat limited in jts 
voting power. An affirmative vote of &% 
per cent of the outstanding common stock 
was necessary in order to legalize action 
on major matters. Circuit Judge Man. 
ton, speaking for the court, said: 


It is argued that even though one-third of 
the common stock and all of the second pre- 
ferred stock is held by the New York Tele. 
phone Company, it is not vested with power 
to control because none of the voting trus- 
tees who control two-thirds of the common 
stock nor the New York Telephone Com- 
pany can at any time exercise an 80 per cent 
vote of the common stock without the aid 
or consent of the other. From this it is ar- 
gued that such power and control as the 
New York Telephone Company may pos- 
sess is negative or a veto power which is 
equally possessed by both parties and en- 
ables either to block the other on any major 
proposal which might rise and consequently 
the New York Telephone Company has no 
such control over the petitioner as is con- 
templated within § 2(b) (2) of the Con- 
munications Act. Such argument, however, 
does not advance the petitioner. 


Rochester Telephone Corp. v. United 
States et al. 


7 


Commission Can Investigate Rates but Not Practices, 
Devices, and Schemes 


BP dew prosecuting attorney of Wayne 
county, Michigan, filed a petition on 
behalf of himself and more than 50,000 
consumers of natural gas in the city of 
Detroit asking the commission to inves- 
tigate the “acts, practices, devices, and 
schemes under which the present rates 
were established, in order to consider 
and report how such evils can be reme- 
died” ; to investigate, report, and act in 
respect to the “control and domination 
of monopolistic gas interests over the 
markets” in the state and the effect 
thereof in enhancing the price of natural 
gas; and also to investigate and estab- 
lish just and reasonable rates in the De- 
troit district. The commission held that 
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it had jurisdiction to investigate the 
rates but had no jurisdiction over the 
other matters. 

The city of Detroit opposed the juris- 
diction of the commission on the ground 
that an agreement between the city and - 
the gas company was in effect a day-to- 
day franchise fixing or regulating rates 
and that it constituted a bar to commis- 
sion jurisdiction. It was further con- 
tended that, the company’s franchise hav- 
ing expired, the commission was without 
jurisdiction to prescribe rates and con- 
ditions of service unless petitioned so to 
do by the city of Detroit. 

The commission concluded that there 
was no valid agreement fixing or regu- 
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THE LATEST UTILITY RULINGS 


lating rates, although an agreement al- 
lowed the company a certain net income 
and provided that the excess was to be 
divided between the company and the 
domestic consumers. In fixing the net 
income the company was left entirely 
to its devices and its own system of ac- 


counting. The commission ruled that, 
in the absence of an agreement or fran- 
chise fixing and regulating rates, the con- 
sumers of gas supplied had the right to 
petition the commission to fix rates. 
McCrea v. Detroit City Gas Co. (D- 
3109). 


Land Values in Reorganization Proceeding 


HE New York commission, in con- 

sidering a plan of reorganization of 
the Syracuse street railway lines, dis- 
allowed a contention that lands of the 
street railway should be included at pres- 
ent market value. The state commission 
said : 

Subdivision 2 of § 55 of the Public Serv- 
ice Law sets forth as one of the elements 
which the commission should consider 
“earning power at reasonable rates.” As set 
forth hereafter the earnings of the Syra- 
cuse lines are not encouraging and this 
should be taken into account when deter- 
mining whether to apply the original cost 
or present market value to land. The value 
of land is problematical and uncertain. Much 
depends upon the use which can be made of 
it and whether it is required for the use of 
the street railway company. Appraised 
values, even if correct, are fluctuating 
values. Upon the whole record in this case 
it is our opinion that original cost should be 
applied to the securities issued as was done 
in the Rochester case. 


It was said further that a determina- 


tion in which original cost of land was 
used would take nothing from the secu- 
rity holders because if the property had 
a value greater than its cost, such greater 
value would be reflected in the new se- 
curity issued. 

Concerning an estimate of accrued de- 
preciation which purported to represent 
the company’s “replacement liability,” it 
was said that this estimate did not cover 
accrued depreciation, at least in the sense 
that that term had been defined and used 
by the courts, since it does not purport 
to make any allowance for obsolescence, 
inadequacy, or overadequacy. It could 
perhaps best be characterized as being 
merely a statement of the witness’ opin- 
ion as to the amount that would have 
to be spent to place the property in 100 
per cent operating condition. Re Reor- 
ganization Committee of New York 
State Railways (Syracuse system) (Case 
No. 8965). 


e 


Business and Residence Telephone Rates 


A TELEPHONE company was author- 
ized to charge a higher rate for 
business service than for residence serv- 
ice both locally and on rural lines in a 
case before the Wisconsin commission. 
The commission ruled, however, that 
tural business multiparty service was not 
to be furnished on lines with rural resi- 
dence subscribers if the use of the service 
was so great as to result in undue inter- 
ference with the use of the service by 
tural residence subscribers. The com- 
mission said : 


The commission in the past has authorized 


the establishment of separate local business 
and residence rates, recognizing the fact that 
on an allocated cost basis the cost of fur- 
nishing service to the average business sub- 
scriber is in excess of the cost of furnishing 
service to the average residential subscriber. 
However, the commission has stated that 
“under ordinary circumstances, especially in 
the case of small telephone systems, a sep- 
arate classification and higher rate for rural 
business service does not appear warranted 
because of service difficulties likely to fol- 
low.” Re Footville Teleph. Co. (1936) 14 
Wis. P.S.C.R. 429, 431, 16 P.U.R.(N.S.) 
379. A rural business subscriber receiving 
service on a circuit with residence subscrib- 
ers may conceivably monopolize the circuit 
to the extent that the service of the resi- 


187 AUG. 4, 1938 





PUBLIC UTILITI 


dence subscribers may be impaired. If the 
commission is to authorize rural business 
rates, it becomes necessary that the service 
of residence subscribers be safeguarded by 
requiring the establishment of separate 
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rural business circuits if rural business use 
of the circuit becomes unreasonably exces. 
sive. 


Re Utica Telephone Co. (2-U-1229 ). 
e 


Rates for Fire Protection Service 


bos Maine commission, in establish- 
ing water utility rates, declared that 
taxes assessed against a water utility 
have no relationship to the amount paid 
by a town for fire protection service, and 
where the commission has determined 
the amount to be paid by a community 
for fire protection service it will not per- 
mit increased taxes against the water 
utility to nullify the rate so established. 
The commission said further: 


The commission feels that the amount 


Allocation of Hydrant 


COMPLAINT by a _ municipality 

against fire hydrant service charges 
of a water company was dismissed by the 
New Jersey Board of Public Utility 
Commissioners on the ground that the 
city had not sustained the burden of 
proof. 

The point of attack was the method of 
allocating the fire service charges be- 
tween the various municipalities served. 
The commission said that where a pe- 
titioner seeks to obtain a reallocation of 
charges for fire service it is the duty of 
the petitioner to furnish such evidence as 
will lead the board to conclude therefrom 
that a reallocation is necessary because 


A 


charged for fire protection service is not 
necessarily based on the number of hy- 
drants, nor is there a real tangible relation- 
ship between the number of hydrants and a 
per hydrant charge. 

In setting up a charge for fire protection 
service, for the present at least, some con- 
sideration must be given to the financial con- 
dition of the community served, their tax 
rate, whether or not they are prosperous or 
in distress. 


South Berwick Water Co. Inc. v. Itself 
(F. C. No. 1099). 


e 
Charges between Cities 


of some discrimination against the pe- 
titioner. 

The method of allocating the fire serv- 
ice charges for this company had been 
set forth in a decision of the board 
[P.U.R. 1924D, 489] which approved 
the allocation of the transmission inch- 
foot charge among the municipalities 
supplied on a population basis. The total 
charge was made up of a hydrant charge, 
a distribution inch-foot charge, and a 
transmission inch-foot charge. The board 
held that no discrimination against the 
city in the allocation of fire service 
charges had been proven. City of Plain- 
field v. Plainfield Union Water Co. 


e 


Motor Vehicle Operators Fined for Operating Unauthorized 


Common Carrier Service 


_—— was imposed by the Penn- 
sylvania commission upon the oper- 
ators of a motor vehicle transportation 
service where the operators in the face of 
warnings by commission investigators 
had continued their service and multi- 
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plied the number of shippers for which 
they rendered service. The commission 
rejected a contention that they were 
operating as contract carriers rather than 
common carriers. 

The operators of this service had com- 
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THE LATEST UTILITY RULINGS 


menced business by opening offices in 
Pittsburgh and Philadelphia on May 26 
or 27, 1937, and up to June 1, 1937, de- 
liveries had been made for only two or 
three customers. They claimed the right 
to continue operation as contract carriers 
under the “Grandfather” clause of the 
Public Utility Act. The commission cited 
authorities on the question of contract 
and common carrier service and con- 
tinued : 

Summarized, it has been established that 
the applicant company will make a contract 
with anyone within the general class of ship- 
pers it holds itself out to serve, “to carry 


e 


freight and property of any and every de- 
scription,” except certain special commodi- 
ties heretofore mentioned which may or 
may not be transported under a rider to the 
contract. The service is rendered at a mu- 
tually satisfactory rate, within the limits of 
its facilities, within the territory it holds 
itself out to serve. The service rendered in- 
cludes the acceptance and delivery of mixed 
shipments from and to different shippers, 
transported in one truck, in addition to 
truck-load shipments. 


Pennsylvania Public Utility Commission 
v. George Gornish et al. (Complaint 
Docket No. 11461, Application Docket 
No. 38055). 


Utility Rate Slash Sustained 


Fa city of Miami won a temporary 
victory July 15th in its 5-year fight 
with the Florida Power & Light Com- 
pany when the Fifth Circuit Court of 
Appeals affirmed a decision of the Florida 
Southern District Court of February 18, 
1937, which upheld the city in ordering 
reduced rates to amount to an estimated 
$700,000 annual saving. 

The district court’s opinion provided 
for refunds to the customers of excess 
collections pending the suit’s settlement. 
This was estimated to total refunds of 
$4,000,000 in impounded charges. Be- 
fore the opinion was handed down, the 
company sought to reopen the case to 
prove there had been a great increase in 
the peak requirements for electricity in 
Miami in 1935 and 1936 and that it 


7 


probably would be still greater in 1937. 

The circuit court opinion recalled that 
the district court, after correcting some 
of the findings of a special master, found 
a “rate base of $9,322,171, and a net in- 
come of $831,784 yielding 8.923 per 
cent.” The court stated: 


We think the legislative finding made by 
the city commissioners that 7 per cent is 
reasonable is not overborne by the opinions 
of witnesses that 8 per cent is reasonable. 
Certainly confiscation is not shown if the 
return is as much as 7 per cent. We have con- 
sidered all the criticism of these figures, de- 
pending for the most part on a weighing of 
the evidence and the exercise of judgment, 
and we see no clear error in any of them. 


Florida Power & Light Co. v. City of 
Miami. 


Other Important Rulings 


HE California commission, in estab- 

lishing rates for transportation of 
cement and cement clinkers by common, 
highway, and city carriers, declared that 
theoretically minimum rates for truck 
transportation of any given commodity 
should be those rates which will enable 
efficient truck carriers to realize the cost 
of performing the service plus a reason- 
able return on invested capital. It was 
said further that highway carriers are 


at all times faced with actual or potential 
competition from plant facility trucks 
for which the cost of operation may in 
some instances actually be less, or for 
which the shippers may believe the cost 
of operation to be less, and that this fac- 
tor cannot be ignored in fixing minimum 
transportation rates. Re Los Angeles 
& Salt Lake Railroad Co. et al. (Deci- 
sion No. 30837, Case Nos. 3981, 4071, 
4121, Application No. 21172). 
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The New York Court of Claims held 
that a state is not liable for damages be- 
cause of the collision of an automobile 
with an automatic signal at a crossing, 
even though the signal has been approved 
by the public service commission. The 
commission in regulating such matters 
for the safety and welfare of the public 
acts in a governmental capacity and no 
responsibility is cast upon the state for 
damages in such cases. Haslam v. State, 
4N.Y. Supp. (2d) 59. 


The Michigan commission, on an ap- 
plication by a public utility company for 
authority to lower its rates in two cities 
to the level of rates charged by municipal 
plants, authorized a temporary decrease 
in rates pending further investigation, 
expressing the opinion that before a 
permanent order should be entered an 
audit and appraisal of the entire system 
should be made as no showing had been 
made on the question whether the pro- 
posed utility rates would be compensa- 
tory. Re Michigan Gas & Electric Co. 
(D-2925). 


An electric utility company was criti- 
cized for having a dead line for the pay- 
ment of bills without providing for dis- 
tributing bills prior to payment date. It 
was said that customers are entitled to 
receive bills at their places of business or 
their residences and should not be com- 
pelled to seek them at the company of- 
fices. A period of one week between dis- 
tribution and the date bills are due 
without penalty should be arranged. 
Bothner et al. v. Coleman-Pound Light 
& Power Co. (2-U-1223). 


The South Dakota commission held 
that in construing the language of a 
motor carrier permit to determine the 
scope of operations consideration must 
be given to the application for operating 
authority. When so construed it was 
held that a permit authorizing operation 
to and from a designated city, on applica- 
tion for authority to operate in such city 
and vicinity, did not authorize statewide 


operation. Re Oliver L. Buckingham 
(Order No. 6585-B). 


The Michigan commission, in approy- 
ing a rate schedule, said that the com- 
mission is requiring all utilities to receive 
approval of their rate schedules, even 
though such schedules have not been ap- 
proved by the commission in the past, it 
being the commission’s opinion that no 
schedule shall be operative unless and 
until it has been approved by the com- 
mission. Re Battle Creek Gas Co. (D- 
3156). 


The Ohio commission, in approving 
the cancellation of proportional rates of 
a motor transportation company, found 
to result in discrimination in favor of a 
freight-forwarding company, said that 
the mere fact that a forbidden discrimi- 
nation has been long continued and that 
the machinery for making it is in tariff 
form cannot clothe it with immunity. Re 
Cleveland, Columbus & Cincinnati High- 
way, Inc. (I. & S. Docket No. 146). 


The Nebraska Supreme Court held 
that one hauling milk and cream for a 
group of farmers under an oral agree- 
ment and at times soliciting farmers to 
haul milk and cream from farms to desig- 
nated dairy and creamery and return the 
empty cans to the farms was not a com- 
mon carrier but a private carrier entitled 
to exemption from the motor carrier 
regulatory act. It appeared that title to 
the milk and cream remained in the 
farmer until delivery, and the hauler was 
paid by the creamery and dairy twice 
each month. Rogers v. Nebraska State 
Railway Commission, 279 N.W. 800. 


The court of civil appeals of Texas 
in a suit under the Workmen’s Compen- 
sation Act held that a rule of the railroad 
commission, requiring that drivers of 
motor vehicles operated by certificated 
carriers be at least eighteen years of age, 
had the same force and effect as if it had 
been a statute. Southern Underwriters 
v. Huffman et ux. 114 S. W. (2d) 926. 


Nore,—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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RHODE ISLAND DIVISION OF PUBLIC UTILITIES 


Division of Public Utilities 


New England Telephone & Telegraph 
Company 


[Docket No. 373, Order No. 3547.] 


Return, § 111 — Reasonableness — Telephone extension-set service. 


1. The return of a telephone company from rates for extension-set service 
must be fair and reasonable although an extension may be a luxury, p. 


Return, § 111 — Telephones — Extension service. 


2. A 15 per cent net profit is a reasonable and fair rate of return on tele- 
phone extension service, but a service which has a gross return on the 
investment of about 50 per cent and which contributes a net profit of about 
28 per cent is not reasonable and fair, p. 6. 


Intercorporate relations, § 19 — Loans between affiliates. 


Criticism of circuitous loans between affiliate companies designed to make 
the small affiliate companies subservient to a larger one and ultimately 
making the parent company the beneficiary, p. 3. 


Intercorporate relations, § 19 — Loans between affiliates — Interest rate. 


Criticism of exorbitant rates of interest on loans between affiliated com- 
panies, p. 4. 


Intercorporate relations, § 13 — Holding company organization. 
Criticism of holding company as a “menace” to a community, p. 5. 
[June 8, 1938.] 
a of charges for telephone extension service; 
reduction in charges ordered. 
1 24 P.U.R.(N.S.) 
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De CrantTis, Chief of Division: 
This is an investigation by the Divi- 
sion of Public Utilities on its own 
motion into the reasonableness of tar- 
iffs of the New England Telephone 
and Telegraph Company, establishing 
certain charges for telephone exten- 
sion service within this state. An or- 
der to investigate the tariffs was en- 
tered on January 24, 1938. Ten days 
thereafter notice of the hearing was 
duly served upon the respondent. 
Service of the date of the hearing 
was made upon and accepted by an 
officer of the respondent. The hearing 
was held on March 1, 1938. 

The respondent company furnishes 
telephone extension service in this 
state. There are two types of exten- 
sions, business and residential. The 
hearing was held upon the reasonable- 
ness of the residential service. The 
tariffs filed with this Division show 
that a charge of $2 is made for in- 
stallation of a residential extension 
telephone and a fixed monthly charge 
of 75 cents is made as long as that 
class of service is rendered. 

During the hearing the respondent 
introduced evidence purporting to 
show a general financial condition of 
the corporation. The Division was 
of the opinion that the evidence was 
not pertinent to the issue and suggest- 
ed that the hearing be confined to the 
reasonableness of the charges of the 
service in question, but it was con- 
tended by counsel that this evidence 
was material to the issue, because it 
tended to show that a reduction of 
rates for any service would be detri- 
mental to the company and practically 
amount to a confiscation of its prop- 
erty. Evidence was introduced on be- 
half of the corporation of the dismal 


24 P.U.R.(N.S.) 


financial condition purported to exist 
in the respondent corporation. The 
following statement was made: “We 
cannot operate if we are starved by 
inadequate revenues.” Even counsel 
for the respondent, in his argument, 
pleaded: “I cannot impress upon you 
too strongly the seriousness of the 
situation. We are wunder water. 
We really need your help. . . .” 
Since these matters were deemed ma- 
terial to the issue involved, we feel 
duty bound to answer the humble sup- 
plication made to us by the respond- 
ent, which now asks assistance from 
this Division. We doubt that the 
Division can render any aid or com- 
fort to the respondent. We will, how- 
ever, examine the records and ascer- 
tain as far as possible whether the cor- 
poration is in such a desperate financial 
condition as it is claimed. 

There was evidence on the part of 
the respondent that the cost of the 
telephone had increased 25 per cent 
within the period of twelve years 
(1925-1937) ; that the cost of opera- 
tion, taxes, and costs of labor had also 
increased enormously since 1926. 
There was some testimony that these 
difficulties could have been overcome, 
“if business had kept up,” but its 
downfall evidently was attributed to 
the loss of telephones. The evidence 
shows that the serious trouble began 
in 1931 and in so far as Rhode Island 
is concerned for the years 1931, 1932, 
and 1933 there was a total loss of 18, 
426 telephones, but all were restored 
with the exception of 8,126 up to 
1937. There was also some testimony 
that a number of employees were laid 
off and others were given part-time 
employment. Other testimony showed 
that the return upon the investment 
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ranged from 4 per cent to 5 per cent, 
and it was asserted that in 1937 the 
fair rate of return would be lower 
than in previous years. 

While this dark and gloomy picture 
was presented we find that before 1919 
dividends of 7 per cent were distrib- 
uted. In 1920 the dividends were in- 
creased to 8 per cent until 1925 when 
a 6 per cent dividend was declared. 
It was in this year that the respond- 
ent petitioned the Commission to in- 
crease its rates. After a lengthy hear- 
ing the schedule of rates, as presented, 
was ordered approved. After the 
rates were increased, the very follow- 
ing year (1926) the respondent again 
declared a dividend of 8 per cent al- 
though the surplus had not “increased 
to any amounting extent.” The re- 
spondent company kept paying that 
dividend until the depression. Even 
in 1936 a dividend of 64 per cent was 
declared and paid out of income of the 
corporation. 


The annual report, filed by the re- 
spondent for the year ending Decem- 
ber, 1936, discloses some very inter- 
esting information regarding its finan- 


cial set-up. The total number of 
shares of capital stock issued by the 
corporation was 1,333,458. The 
American Telephone and Telegraph 
Company, holding company of the 
respondent corporation, owns 870,942 
shares, thereby owning the controlling 
interest. In 1936 the report shows 
that the respondent declared a dividend 
of $8,667,477, of which the American 
Telephone and Telegraph Company 
received $5,661,123. The dividends 


| Were paid quarterly out of the income 


of the corporation and not from the 
surplus. It is interesting to note that 


a balance of $210,046.34 was trans- 
ferred to surplus. 

At this point it should be noted that 
a corporation which is able to pay a 
64 per cent dividend out of the net in- 
come and still have a moderate bal- 
ance which is applied to surplus, and 
which, in addition to paying dividends, 
has been able to reduce its indebted- 
ness $2,650,000, is not operating on 
“starved revenues” as it was claimed 
by its representatives. 

We delve into the mass of figures 
in the report and there appears an ad- 
vance of money to the respondent by 
the American Telephone and Tele- 
graph Company at the beginning of 
the year 1936 of $19,750,000, which 
was reduced to $17,100,000 by the end 
of the year, a reduction of $2,650,000. 
The respondent company paid to the 
holding company interest in the sum 
of $842,143.96, which is at the rate of 
4.2 per cent. While the respondent is 
paying the interest on this loan, it in 
turn advanced to other affiliate com- 
panies the sum of $552,771.59, upon 
which it received interest of $29,690.- 
41. Why this circuity of loans be- 
tween affiliate companies? The best 
that can be said about this practice is 
that it establishes a vicious circle which 
has no end and which is designed to 
make the small affiliate companies sub- 
servient to the larger one, and ulti- 
mately the parent company is the ben- 
eficiary. This Division does not ap- 
prove of this type of financial scheme, 
as it is against public interest. It 
should be borne in mind that public 
utilities are given a special franchise 
by the state and their responsibilities 
are similar to that of a municipality to 
its people. It is the duty of a utility 
company, as it is of a municipality, to 

24 P.U.R.(N.S.) 
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serve the people; that is its contract 
with the state. 

We believe that a 4.2 per cent in- 
terest payment on a $19,750,000 loan 
is exorbitant and the loan should be 
refunded. While we are discussing 
this point it is important to note that 
the American Telephone and Tele- 
graph Company has received $1,023,- 
346.70 for services and licenses. Al- 
though a holding company may exact 
fees for services and licenses from its 
operating companies, the practice, nev- 
ertheless, lends itself to such irregu- 
larities which are not for the best in- 
terest of the operating company. This 
practice sometimes is used as another 
way of paying added dividends to a 
holding company, which brings about 
an increase in rates. This is one of 
the evils which has crept slowly but 
surely into parent subsidiary-relation- 


ships and has brought about a condi- 
tion in public utilities which has neces- 


sitated Federal investigation. Anoth- 
er evil, which has also been practiced 
by holding companies, is the charge of 
exorbitant rates of interest on affil- 
iate company loans, a practice which 
should be abolished as quickly as pos- 
sible. In the case at bar a smaller rate 
of interest can be had elsewhere, if 
the respondent corporation wishes to 
apply for it. 

Again we grope into the report and 
there appears before us a heading en- 
titled “Accounts Payable.” We dis- 
cover that the respondent company 
owes in ‘Accounts Payable” to the 
American Telephone and Telegraph 
Company the sum of $698,671.87 and 
to the Western Electric Company, the 
sum of $1,036,171.92. We might ask: 
Who is the Western Electric Com- 
pany? The respondent’s agent testi- 
24 P.U.R.(N.S.) 


fied that the Western Electric Con. 
pany is the manufacturing departmen 
of the American Telephone and Tek. 
graph Company. It manufactures aj 
equipment which is purchased by the 
affiliate companies, including the re. 
spondent corporation. So that, up to 
this point we find that the American 
Telephone and Telegraph Company 
owns the respondent company “lock, 
stock, and barrel.” 

While evidence was introduced that 
some employees have been laid off and 
others were placed on part time, there 
appears before us a list of twenty- 
three salaried officers, who have te- 
ceived the total sum of $333,814.18 in 
salaries. We deem it advisable to list 
a detailed statement of officers and the 
salaries paid. 
$42,450.00 
25,666.68 
28,416.67 

13,750.00 
11,458.34 
11,000.00 


16,578.40 


Director and president 

Director, vice president, and gen- 
eral counsel 

Director, vice president, and gen- 
eral manager 

Assistant to president, vice presi- 
dent 

Secretary 

Treasurer and assistant secretary 

General auditor and assistant sec- 
retary 

General traffic manager 

General commercial manager .... 

Chief engineer 

General plant manager 

Assistant vice president 

General attorney 

General solicitor 

Assistant treasurer 

Engineer 

Assistant general plant manager 

Assistant general traffic manager 

Assistant general manager 

Division traffic superintendent ... 

Division plant superintendent ... 


The Division did not inquire as to 
what the salaries of officials were for 
the years other than 1934, 1935, and 
1936. These salaries have not been 
reduced, but in some instances, in- 
creased. If a reduction were made in 





‘ic Com. 
Dartment 
nd Tek. 
tures all 
d by the 
the re. 
at, up to 
American 
Company 
ry “lock, 


iced that 
1 off and 
ne, there 

twenty- 
have te- 
514.18 in 
le to list 
; and the 


$42,450.00 
25,666.08 
28,416.67 
13,750.00 
11,45834 
11,000.00 


16,578.) 


$333,814.18 


ire as to 
were for 
935, and 
10t been 
ices, ifl- 
made in 


DIVISION OF PUBLIC UTILITIES v. NEW ENGLAND T. & T. CO. 


the salaries of the officers as in the 
wages of the employees, we doubt very 
much whether the employees would 
have been laid off or put on part time. 

It was called to our attention that 
the report of the state tax revisory 
commission, appointed by the govern- 
or, had recommended an increase in 
the tax on revenues of the respondent 
corporation. While a narration of the 
stress and strife which the corporation 
was undergoing was related, this as- 
sertion was made on behalf of the re- 
spondent: “It occurs to me that per- 
haps I could do a bit of missionary 
work now that I am here in regard to 
a bill before the legislature. Our taxes 
shouldn't be increased this year.’ It 
is important, therefore, that we exam- 
ine the report made by the Commis- 
sion, which discloses that the respond- 
ent pays to Massachusetts $3.75 per 


company telephone, to Maine $3.21, to 
New Hampshire $4.43, to Vermont 
$2.48, and to Rhode Island $1.89. It 
will be noted that Rhode Island re- 
ceives less than any of the New Eng- 
land States wherein the respondent 


does business. While it has whined of 
the taxes that it has had to meet, 
Rhode Istand has received a very small 
part of them. 

A corporation, which has been able 
to pay a 64 per cent dividend from the 
net earnings and still have a substan- 
tial sum left as surplus, and has been 
able to reduce an indebtedness of ad- 
vances made to it by its holding com- 
pany of $2,650,000; which pays an 
excessive rate of interest to its hold- 
ing company, and has paid $1,023,- 
346.70 to its holding company as serv- 
ices and has continued to pay gener- 
ous salaries to its officials is not oper- 
ating on “starved revenues,” nor is it 


“under water” as was represented at 
the hearing. 

We are of the opinion that if the 
respondent company emancipates itself 
from the clutches of its holding com- 
pany, it could reduce its operating costs 
materially and would be able to retain 
its employees at work; benefit its 
stockholders, and reduce its telephone 
rates. But, until the respondent com- 
pany is unshackled from the bonds of 
its holding company, the financial set- 
up which now exists will not be 
changed. A holding company is a 
menace to a community. It strains 
the public relationship which should 
exist between the community and the 
utility. Annihilation of the holding 
company is the execution of the octo- 
pus of finance. 

We shall now consider the evidence 
pertinent to the issue presented and 
upon which this decision is based. The 
computations hereinafter referred to 
are based upon the reports, which have 
been filed by the respondent and which 
are a part of this case, and upon the 
testimony of the engineer of the re- 
spondent corporation. 

The evidence shows that there are 
6,770 extension stations within this 
state. A monthly fixed charge of 75 
cents is made for all stations, with the 
exception of 101 where the charge is 
50 cents per month. A $2 service con- 
nection charge is also made which, ac- 
cording to the evidence, is intended to 
cover what is known as noncapitalized 
cost. The cost of the telephone, in- 
cluding the apparatus, wires, and other 
material used, is $19. The total rev- 
enue from this class of service for the 
year ending December, 1937, was $60,- 
506. The engineer of the respondent 
company testified that there is no def- 
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inite way of allocating operating ex- 
penses of the company ; that these ex- 
penses are distributed among the users 
and all classes of service in what seems 
to be a most equitable way, based upon 
the investment. It was testified by the 
engineer that the average cost of main- 
tenance on the extension was $1.80 per 
year, and that the equipment depreci- 
ates at the rate of 6.9 per cent or 91 
cents per telephone, also that a 10 
per cent ratio of the remaining ex- 
penses is a reasonable charge to be al- 
located to this service. 

We shall now give a detailed com- 
putation based upon the Rhode Island 
figures. There are 6,770 telephone ex- 
tensions in this state. There is a fixed 
charge of 50 cents on 101 sets, leaving 
a total of 6,669 sets where the charge 
is 75 cents per month. The latter is 
the only item which we shall consider. 
The revenue on this number of sta- 
tions at 75 cents was about $59,900. 
The maintenance expenses for 6,770 
stations at $1.80 equals $12,186. De- 
preciation for the same number at 91 
cents per year equals $6,160.70. Oth- 
er expenses at 10 per cent equals $21,- 
510.86. This amount is based upon 
expenses after depreciation and main- 
tenance has been deducted from the 
operating expenses. The total ex- 
penses were $493,082.95, exclusive of 
taxes. The taxes for the entire state 
are $406,846.91; 6.3 per cent is con- 
tributed by this class of service toward 
taxes based upon proportionate dis- 


tribution, which totals $3,811.88. To. 
tal charges are $43,669.44. The rey. 
enue of the corporation upon this sery- 
ice was $60,506, leaving a net profit 
of $16,836.56, or about a 28 per cent 
net profit. We might note at this point 
that the gross return on the invest- 
ment for the entire New England sys. 
tem is 23 per cent. We also find that 
the gross return upon the investment 
for the Rhode Island area is 23 per 
cent, but the gross return upon the in- 
vestment on this classified service, 
based upon a $129,000 investment and 
an operating revenue of $60,506 is 
46.9 per cent. It is almost a 50 per 


cent profit on the investment. 


[1, 2] An extension may be a lux- 
ury, but the return must be fair and 
reasonable. It cannot be said that a 
service which has a gross return on 
the investment of about 50 per cent 
and which contributed a net profit of 
about 28 per cent is reasonable and 
fair. But, although this particular 
service may be considered a luxury, 
we are of the opinion that a 15 per 
cent net profit is a reasonable and fair 
rate of return. 

It is hereby ordered: That the 
monthly charge of 75 cents on resi- 
dent telephone extension service be re- 
duced to 63 cents, and 

It is further ordered: That the 
respondent file tariffs with this Divi- 
sion, in accordance with this decision, 
within ten days after the date of ap- 
peal has expired. 
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WEST VIRGINIA PUBLIC SERVICE COMMISSION 


Re Harrison Rural Electrification Asso- 


ciation, Incorporated 


[Case No. 2570.] 


Public utilities, § 58 — What constitutes — Codperative electric association. 
1. A codperative association, incorporated for the purpose of generating, 
transmitting, distributing, and selling electric energy to its members only, 
is a public utility within the purview of the state statutes, p. 9. 


Mutual companies, § 2 — Jurisdiction of Commission — Codperative electric asso- 
ciations. 
2. The Commission has jurisdiction to regulate a cooperative association in- 
corporated for the purpose of generating, transmitting, distributing, and 
selling electric energy to its members only, p. 9. 


Public utilities, § 21 — What constitutes — Test of status — Charter provision 
— Codperative association. 

3. A provision in the charter of a codperative association to the effect that 
it shall render no service to or for the public is not determinative or per- 
suasive of its legal status as a public utility, since the statute declares the 
state’s policy and control and since a charter exemption from any legal 
liability, duty, limitation, or immunity, otherwise applicable to the corpora- 
tion, would be void, p. 9. 


Public utilities, § 58 — What constitutes — Codperative associations — Service 
to all who will join — Federal financing — Public purpose. 

4. The project of a codperative association, incorporated for the purpose 
of generating, transmitting, distributing, and selling electric energy to its 
members only, but which membership is open to and exists for all of the 
public in the area of the project in view of the fact that it is to be financed 
by Federal public moneys, which presumably are not to be advanced for 
the benefit of a person or class only of the people of an area and denied 
to others, must be for the purpose of serving the public generally in the 
territory, rendering a public service, p. 9. 


Monopoly and competition, § 11 — Powers and duties of Commission. 
5. The legislative intent is that the Commission shall decide whether the 
public welfare and benefit will be best served and secured by the one or 
the other contender for the right to operate in territory where application 
is made for authority to compete with an existing utility, p. 9. 
Monopoly and competition, § 54 — Electric utilities — Duplication. 
6. A duplication of electric plant facilities and service is not advantageous 
or economical, when adequate governmental regulation exists, p. 9. 
Certificates of convenience and necessity, § 53 — When required — Codperative 
electric association. 
7. A cooperative association, incorporated for the purpose of generating, 
transmitting, distributing, and selling electric energy to its members only, 
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is required to apply for and obtain a certificate of public convenience and 
necessity from the Commission before it undertakes the construction of 
any plant or facility for furnishing service, p. 9. 


Monopoly and competition, § 54.1 — Electric generating plants — Competition by 


codperative associations — Ability to purchase energy. 
8. A certificate of convenience and necessity for construction and opera- 
tion of a generating plant by a codperative electrical association in territory 
where an electric utility company operates should be denied in the absence 
of a conclusive showing that it is impossible for the association to purchase 
energy from the company at a rate comparable to its own generating costs, 


p. 25 


Monopoly and competition, § 44 — Grounds for permitting competition — Failure 


to serve. 

9. An electric utility company which, prior to the organization of a co- 
Operative electric association, failed to extend its lines into rural territory 
on a potential-customer basis as it did after the organization of such co- 
Operative, should not be given monopolistic protection to which it might 
otherwise be entitled, as the Commission in determining whether it should 
issue a certificate of public convenience and necessity for transmission and 
distribution lines of the codperative association cannot overlook the fact 
that the inhabitants in the rural section have unsuccessfully endeavored 
to secure service from the utility company, p. 25. 


Certificates of convenience and necessity, § 85 — Grounds for denial — Un- 


authorized construction. 


10. A certificate of convenience and necessity was granted for construction 
of transmission and distribution lines of a cooperative association, notwith- 
standing the fact that the association had begun construction before apply- 
ing to the Commission for a certificate, where it was presumed that the 
association was acting upon advice of its counsel and the advice of counsel 
of the Federal government that a certificate was not required, p. 25. 


Monopoly and competition, § 54.1 — Electric utilities — Competition by a co- 


Operative association — Completed distribution and transmission lines. 


11. A certificate of public convenience and necessity was issued to a co- 
Operative electrical association for construction of transmission and distri- 
bution lines in territory of an electric utility company which had failed to 
furnish service to prospective rural customers, but authority was withheld 
as to proposed lines, on which construction had not proceeded to the point 
that poles were set, that would parallel lines of the company on which con- 
struction had proceeded to the point that poles were set, p. 25. 


(Preston, Chairman, concurring in part and dissenting in part.) 
[May 28, 1938.] 


: sprttinags by rural electrification association for exemption 

from securing certificate of public convenience and, in the 

alternative, that such certificate be granted to construct trans- 

mission and distribution lines and a generating plant; exemp- 

tion denied, certificate for construction of transmission and 

distribution lines granted in part, and certificate for generating 
plant denied. 
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RE HARRISON RURAL ELECTRIFICATION ASSO., INC. 


APPEARANCES: Ronald F. Moist, 
Clarksburg, for the applicant; Step- 
toe & Johnson, Chesney M. Carney, 
Clarksburg and Charleston, for the 
protestant ; Vincent D. Nicholson, 


Washington, D. C., Special Assistant 
to the Attorney General and General 
Counsel, Rural Electrification Admin- 
istration, for the intervener. 


By the Commission: By its peti- 
tion, filed November 30, 1937, the ap- 
plicant, Harrison Rural Electrification 
Association, Inc., a West Virginia 
corporation, prays, first, for a finding 
of this Commission that it is not nec- 
essary for it to secure a certificate of 
public convenience and necessity for 
the construction of its proposed trans- 
mission and distribution systems, and 
a generating plant; and, second, in the 
absence of such finding, that such cer- 
tificate be issued authorizing it to con- 
struct an electric transmission, distri- 
bution, and production system in ac- 
cordance with the provisions of § 11, 
Art. 2 of the Public Service Commis- 
sion Law. 

The Monongahela West Penn Pub- 
lic Service Company opposes this ap- 
plication and the United States of 
America was allowed to intervene on 
behalf of the applicant because of the 
relation of its agency, the Rural Elec- 
trification Administration, as creditor 
of the applicant. 

Well attended public hearings were 
held at the courthouse of Harrison 
county in Clarksburg on December 16 
and 17, 1937, and January 5, 6, 7, 8, 
25, and 26, 1938, at which testimony 
was adduced by some fifty witnesses 
and thirty-six exhibits were filed; 
counsel submitted briefs; and oral ar- 
guments were heard in the Commis- 


sion’s hearing room at Charleston on 
March 7, 1938. 


I 


LEGAL STATUS OF APPLICANT 


[1-7] We shall first consider, dis- 
cuss, and dispose of the prayer of the 
application in this proceeding that an 
order be entered herein finding that 
it is not necessary for the Harrison 
Rural Electrification Association, Inc., 
to secure a certificate of public conven- 
ience and necessity for the construc- 
tion of its transmission and distribu- 
tion lines and generating plant. This 
involves an inquiry into the question 
whether or not the applicant is a public 
utility, subject to the Public Service 
Commission Law of the state and the 
jurisdiction of this Commission. If 
it is not, as it and the intervener con- 
tend, then it does not require such cer- 
tificate ; if it is, it does. 

The applicable statute is § 11, Art. 
2 of Chap. 24 of the Code of West 
Virginia enacted by Chap. 115, Acts 
of the West Virginia Legislature, Reg- 
ular Session 1935 and reads as fol- 
lows: 

“No public utility, person, or cor- 
poration shall begin the construction 
of any plant, equipment, property, or 
facility for furnishing to the public 
any of the services enumerated in 
§ 1, Art. 2 of this chapter, nor apply 
for, nor obtain any franchise, license, 
or permit from any municipality or 
other governmental agency except or- 
dinary extensions of existing systems 
in the usual course of business, unless 
and until it shall obtain from the Pub- 
lic Service Commission a certificate of 
public convenience and necessity re- 
quiring such construction, franchise, 
license, or permit. Upon the filing of 
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any application for such certificate, 
and after hearing, the Commission 
may, in its discretion, issue or refuse 
to issue, or issue in part and refuse in 
part, such certificate of convenience 
and necessity. The Commission shall 
prescribe such rules and regulations as 
it may deem proper for the enforce- 
ment of the provisions of this section, 
and in establishing that public conven- 
ience and necessity do exist the bur- 
den of proof shall be upon the appli- 
cant.” 

The applicant is a cooperative asso- 
ciation incorporated, by a charter 
granted it by the state on June 17, 
1937, for the purpose of generating, 
transmitting, distributing, and selling 
“electric energy to its members only,” 
with powers incident thereto. It con- 
tains this provision: “This corpora- 
tion shall render no service to or for 
the public.” It creates the applicant 
as a nonstock, nonprofit corporation, 
to be composed of members who shall 
pay a membership fee of $5, agree to 
purchase from it a monthly minimum 
of electric energy, pay all obligations 
due from each of them to it, comply 
with its agreement of incorporation 
and by-laws and its effective rules and 
regulations, and be accepted by major- 
ity vote of its board of directors. Ar- 
ticle VII of the charter appears to pro- 
vide that the service to be rendered 
shall be furnished at cost to the mem- 
bers who receive it. 

The evidence shows that no one has 
been denied membership in the appli- 
cant ; that it has actively solicited mem- 
bership ; that it already has 760 mem- 
bers; that it proposes to build 196 
miles of electric lines in rural sections 
of Harrison county to serve some 1,- 
300 farmers; that it is financed by 
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loans from the Federal Rural Electrj- 
fication Administration; and that it 
has already constructed about half of 
its projected transmission and distri- 
bution system, with lines crossing pub- 
lic highways. 

The applicant and intervener con- 
tend that the applicant is not subject 
to the Public Service Commission law 
of this state in any respect because it 
proposes a self-service by its members 
to themselves, and its charter expressly 
negatives the right, power, or inten- 
tion to render service to or for the pub- 
lic. They feel the applicant is not 
only without the express language of 
the statute but without the theory, 
philosophy, and policy thereof. They 
do not deny the right of the state un- 
der its police power to regulate a busi- 
ness affected with a public interest or 
clothed with a public use, but deny 
that the applicant’s business will be of 
such nature. 

We must, of course, first approach 
this proposition by an examination of 
our statutes, which this Commis- 
sion must administer at the legislative 
command. 

The Public Service Commission Law 
of West Virginia, Chap. 24 of the 
Code, specifically designates the kinds 
of undertakings that are regulated as 
public utilities by the Commission as 
the legislative agency. These are: 

‘ any person or persons, or 
association of persons, however asso- 
ciated, whether incorporated or not, 
including municipalities, engaged in 
any business, whether herein enumer- 
ated or not, which is, or shall here- 
after be held to be, a public service.” 
Article 1, § 1. 

This Commission was created and 
charged with the duty of regulating 
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such utilities, (Code, W. Va. Chap. 
24, Art. 1, § 2; and Art. 2, §§ 1-12) 
and jurisdiction is delegated to it to 
extend to “ all public utilities 
in this state and shall include 
any utility engaged in any of the fol- 
lowing public services : 

“ . . generation and transmis- 
sion of electrical energy by hydroelec- 
tric or other utilities for service to the 
public, whether directly or through a 
distributing utility; supplying water, 
gas, or electricity, by municipalities or 
others ; .” Article 2, § 1. 

“The Commission shall have power 
to . . . establish rates 

for all public utilities . . ., 
including municipalities supplying gas, 
electricity, or water.” Article 2, § 3. 

“The Commission shall have gen- 
eral supervision of all public utilities 
having authority under any charter or 
franchise of any city, town, or munici- 
pality, county court, or tribunal in lieu 
thereof, or otherwise, to lay down and 
maintain wires, or other fix- 
tures in, over, or under streets, high- 
ways, or public places for the purpose 
of . . . furnishing and transmit- 
ting electricity for light, heat, or pow- 
er. 


“The Commission may ascertain 

the quality and quantity of gas 
or electricity supplied by such utilities 
and examine the methods employed, 
and shall have power to order such 
improvements as will best promote the 
public interests. 


“The Commission shall have power 
, to enter in, upon, and to in- 
spect the property, buildings, plants, 
fixtures, power houses, and offices of 
any such utilities or municipalities, and 
shall have power to examine the books 


and affairs to be investigated by it.” 
Article 2, parts of § 5. 

We paraphrase the first section of 
Art. 1, quoted above, thus: “All per- 
sons who perform any service declared 
to be a public one—are a public util- 
ity.” The second clause of the second 
section quoted (§ 1, Art. 2) declares 
that supplying electricity by anyone is 
a public service. Therefore, applicant, 
supplying electricity, is engaged in a 
public service, and is, therefore, fur- 
ther, a public utility. 

In view of our state’s statute, we 
do not agree with intervener’s and ap- 
plicant’s contention that because its 
members serve themselves only the 
general public has no interest in the 
classification of applicant’s legal sta- 
tus. We realize that there are respon- 
sible authorities that hold that such 
cooperatives as the applicant are not 
public utilities. Our examination of 
them, however, discloses that they are 
based upon conditions in jurisdictions 
where the public policy and statutes 
are dissimilar to ours. Other authori- 
ties hold such cooperatives to be pub- 
lic utilities. Since it cannot be denied 
that the legislative policy specifically 
declared in this state is to confer reg- 
ulatory jurisdiction in this Commis- 
sion over municipally or publicly 
owned or operated electric plants, and 
associations of all kinds, as utilities, 
as well as over privately owned electric 
plants, there seems to be no doubt that 
publicly owned or operated electric 
plants in rural communities are like- 
wise subject to the jurisdiction of the 
Commission, and that electric busi- 
nesses conducted by the public for the 
members of that public are subject to 
state regulation under our statutes. 

We do not believe that the appli- 
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cant’s charter provisions to the effect 
that it “shall render no service to or 
for the public” is either determinative 
or persuasive of its legal status. The 
statute declares the state’s policy with 
reference to such matters, and controls. 
This charter language seems to be a 
mere self-serving declaration of no 
weight per se, contrary to the statute. 
A charter exemption from any legal 
liability, duty, limitation, or immunity, 
otherwise applicable to the corporation, 
would obviously be void. 

We do not believe that the special 
relationship of members of a cooper- 
ative to the corporate entity, or to one 
another, can be used as a ruse to avoid 
the consequences which are attached 
to public service under the law. See 
Pipe Line Cases (United States v. 
Ohio Oil Co. [1914]) 234 U.S. 548, 
58 L. ed. 1459, 34 S. Ct. 956. In 
Davis v. People ex rel. Public Utilities 
Commission, 79 Colo. 642, P.U.R. 
1926E, 635, 637, 247 Pac. 801, the 
court said, with reference to a restric- 
tion of service to the members of an 
association, ‘“The limitation is a mere 
device to hoodwink the law.” 

The applicant association was cre- 
ated and exists for no other purpose 
than to procure electricity for and 
make it available to its members. That 
is the only reason for which members 
join it. With nominal procedural re- 
quirements and limitations, member- 
ship is open to and exists for all of 
the public in the area of the project. 

The applicant’s money comes 
through the Federal Rural Electrifica- 
tion Administration from the Recon- 
struction Finance Corporation. The 
Rural Electrification Act of May 20, 
1936, provides for loans from Federal 
public moneys “for rural electrification 
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and the furnishing of electric energy 
to persons in rural areas who are 
not receiving central station service.” 
(R. E. A. Act, Chap. 432, 49 Stat. 
Code of Laws of 7 USCA, Chap. 31, 
§§ 902 and 904), and further pro- 
vides: “. no loan for the con- 
struction, operation, or enlargement of 
any generating plant shall be made un- 
less the consent of the state authority 
having jurisdiction in the premises is 
first obtained.” Section 904. 

Since the loan is from public funds, 
“persons in rural areas,” for whose 
benefit it is made, must mean “all” 
such persons in each such area capable 
and desirous of receiving such benefit, 
situated so as to be practically suscep- 
tible of receiving the electric service. 
We do not feel Congress intended pub- 
lic moneys to be advanced for the ben- 
efit of a person or class only of the peo- 
ple of an area and denied to others 
within the area willing and able to re- 
ceive it. Such funds were evidently 
intended for all members of the public 
in the area to be served, and it would 
be contrary to the legislative intent 
that membership in this cooperative 
association should be exclusive and 
self-determinative. Membership in 
the association has been actively so- 
licited and no application has been re- 
fused. Lines are to be constructed on 
and across public roads. Membership 
in the association and the electric serv- 
ice to be secured through it is of pub- 
lic consequence, affecting the commu- 
nities and the residents of the area at 
large. Since Federal funds are not to 
be advanced for purely private pur- 
poses, it follows from the foregoing 
considerations that the applicant's 
project must be for the purpose of 
serving the public generally in the ter- 
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ritory where constructed, and that it 
will render a public service. In other 
words, it will be a utility with its serv- 
ice available to all the local inhabitants. 

The evidence is clear that the ap- 
plicant and the protestant are actual 
and active competitors with each other 
in certain localities for customers, lo- 
cation, and preémptive rights. This 
is the very situation which the legisla- 
ture thought the state should regulate 
when it passed § 11. It is beside the 
point now under discussion whether 
the protestant has any prior rights in 
the territory or superior ability to serve 
the public therein, whether it has for- 
feited any such rights by its conduct, 
or whether the applicant is entitled to 
a clear field without competition or to 
the right to compete with the older 
utility. These are the very questions 
to be considered on the merits and de- 
termined by the Commission upon the 
application for a certificate under the 
law and the evidence. The legislature 
intended that the Commission should 
decide in such cases whether the public 
welfare and benefit would be best 
served and secured by the one or the 
other contender. The reason and pol- 
icy of the statute appears to be plain 
and we believe most salutary. An in- 
dustry cannot be regulated effectively 
in part with the other part unregu- 
lated. 

The character and status of the ap- 
plicant as a corporate entity under the 
law is not dependent solely upon its 
corporate charter and purposes de- 
clared therein, but upon what it holds 
itself out to do and does. United 
States v. California (1936) 297 U. S. 
175, 181, 80 L. ed. 567, 56 S. Ct. 421. 

The use which is impressed with a 
public trust may, of course, be local 


or limited territorially. The conven- 
ience of the public in the territory to 
be served is affected by the availability 
and character of the service. The eco- 
nomic principle is unanimously accept- 
ed today that a duplication of electric 
plant facilities and service is not ad- 
vantageous or economical, when ade- 
quate governmental regulation exists. 

If the applicant is not a utility sub- 
ject to state regulation, its future man- 
agement, if it so desired, could serve 
some of the people within its area and 
deny service to others, thereby depriv- 
ing the latter of the possibility of se- 
curing service by another agency, and 
the abuses of a monopolistic system 
might arise and flourish without re- 
straint. 

If the applicant admits it will serve 
the public in its territory it is hard to 
see how it can deny its utility status. 
If it does not undertake to serve the 
public in that territory it would appear 
to contravene the state legislative pol- 
icy and intent, forbidding discrimina- 
tion, and the exercise of unregulated 
powers, privileges, and activities. 

Judge Lynch, speaking for the 
court, in Chambers v. Spruce Lighting 
Co. (1918) 81 W. Va. 714, 717, 95 
S. E. 192, said: “Whenever a cor- 
poration or natural person undertakes 
to render to others services which by 
legislative enactment or judicial deci- 
sion have been declared to be of the 
nature of public service, such corpora- 
tion or natural person thereby submits 
to be governed by those rules and prin- 
ciples which are applicable to public 
service companies.” 

Our supreme court had already said, 
in Wingrove v. Public Service Com- 
mission (1914) 74 W. Va. 190, 193, 
81 S. E. 734, L.R.A.1918A, 210: 
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“Acquisition and retention of its pat- 
ronage by the company constitue an 
occupation of a certain field in the pub- 
lic service, into which no other con- 
cern or person can safely enter.” 

We do not feel that the Holdred 
Collieries Case (1924) 97 W. Va. 109, 
124 S. E. 493, cited by counsel for the 
intervener is pertinent or applicable. 
The favorable expression of our court 
in its syllabus 3, quoted by Mr. Nichol- 
son, from the Clarksburg Heat & 
Light Case (1919) 84 W. Va. 638, 
P.U.R.1920A, 639, 100 S. E. 551, 
seems to be more than balanced against 
him by syllabi 4, 5, and 6, and the lan- 
guage of Judge Ritz on pages 646, 
647, of 84 W. Va. 

The applicant intends to perform a 
public service. The public interest in 
such an enterprise requires that its 
rates be subject to regulation by an 
agency of the government. The Pub- 
lic Service Commission Law of this 
state does not expressly or impliedly 
exclude such enterprise from regula- 
tion by this state’s lawfully designated 
regulatory agency. ‘The statute, al- 
though not expressly by name includ- 
ing such codperative enterprises, is 
broad and by implication the appli- 
cant certainly comes within, and is sub- 
ject to, the provisions of the statute. 
See Mr. Justice Cardozo’s opinion, in 
Re Pennsylvania Gas Co. 225 N. Y. 
397, P.U.R:1919C, -663, 122-N. E. 
260. Neither does the statute express- 
ly (or by implication, as we believe) 
exclude such cooperative enterprises. 


While it is within the constitutional 
legislative power to make a classifica. 
tion as between municipally and pri- 
vately owned plants, and stock and mu. 
tually owned insurance companies! 
the West Virginia legislature has not 
done so, but has classified them all to- 
gether, and subjected all to the same 
law and regulation.* 

The protestant in its brief says: 
“To say that merely because applicant 
is a nonprofit corporation, which pro- 
poses to furnish electric service in 
large rural sections of West Virginia, 
it is not a public utility and should not 
be regulated as such, is to disregard 
utterly the most important principles 
underlying the theory of governmental 
regulation of utilities. Because appli- 
cant proposes to operate on a nonprofit 
basis is no assurance that it will take 
all necessary steps in order to insure 
adequate and nondiscriminatory serv- 
ice to those who apply therefor.” 

The last part of this quotation, in 
our opinion, properly states the law. 
The state of West Virginia, through 
legislative processes, has delegated to 
its Public Service Commission the 
duty to see that those engaged in ren- 
dering electric service are taking steps 
necessary to insure adequate and non- 
discriminatory service to those it is 
supplying and others who may apply. 

We must take the statutes, and the 
underlying policy and principles of the 
people which they evidence and re- 
flect, and apply them in the discharge 
of our duties. It is said for us “. 





1See Springfield Gas & E. Co. v. Spring- 
field (1921) 257 U. S. 66, 66 L. ed. 131, 
P.U.R.1922A, 576, 42 S. Ct. 24; Puget Sound 
Power & Light Co. v. Seattle (1934) 291 
U. S. 619, 78 L. ed. 1025, 54 S. Ct. 542; and 
German: Alliance Insurance Co. v. Lewis 
(1914) 233 U. S. 389, 418, 58 L. ed. 1011, 
34 S. Ct. 612, 621, L.R.A.1915C, 1189, 
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2See also American Sugar Refining Co. v. 
Louisiana (1900) 179 U. S. 89, 45 L. ed. 102, 
21 S. Ct. 43; Liberty Warehouse Co. v. 
Burley Tobacco Growers’ Co-op. Marketing 
Asso. (1928) 276 U. S. 71, 72 L. ed. 473, 
48 S. Ct. 291; and Frost v. Oklahoma Corp. 
Commission, 278 U. S. 515, 73 L. ed. 488, 
P.U.R.1929B, 634, 49 S..Ct. 235. 
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| to tamper with a statute either by ex- 
tending its scope or by contracting its 
provisions would be legislation and 
not administration.” “Jurisdictional 
Limitations upon Commission Ac- 
tion,’ Mr. Wyman, 27 Harvard Law 
Review 545, 559. We realize that as 
an agency of the legislative branch of 
the government and performing a dele- 
gated legislative function, the orders 
of this Commission have the force and 
effect of statutes and are subject to re- 
view by the courts to the extent only 
of statutes of similar import. It would 
seem that the Commission has a broad 
discretionary power to determine what 
is a public service, that is, what is a 
public utility ; and that the determina- 
tion it reaches in the exercise of that 
function is prima facie correct, be- 
cause the Commission is the agency to 
which is delegated the duty of admin- 
istering the statute and effectuating its 
objects and policies. ‘The construc- 
tion given to a statute by those charged 
with the duty of executing it, ought 
not to be overruled without cogent 
reasons.” Daniel v. Simms (1901) 
49 W. Va. 554 (syl. 6) 39 S. E. 690, 
695. 

Considering the statutory provisions 
which we have mentioned, the appli- 
cant’s organization, purposes, past and 
proposed activities, as disclosed by the 
evidence in this case, and the theory, 
policy, and philosophy of the Public 
Utility Law of West Virginia, as we 
understand it, we are of the opinion 
that the applicant is a public utility 
within the purview of the state’s stat- 
ute, subject to the regulatory jurisdic- 
tion of this Commission, and is re- 
quired by § 11 of Art. 2 of that stat- 
ute, enacted by Chap. 115 of the Acts 
of the Legislature of 1935, to apply 
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for and obtain a certificate of public 
convenience and necessity from this 
Commission before it undertakes the 
construction of any plant or facility 
for furnishing electric service, and so 
find. 

II 


APPLICATION FOR CERTIFICATE 


Having decided that the applicant 
is a utility and as such is required to 
apply for a certificate of public con- 
venience and necessity under § 11 of 
Art. 2 of the Public Service Commis- 
sion law, we shall next consider, dis- 
cuss, and determine whether or not its 
petition for such certificate should be 
granted. 

The Pleadings 
Petition 


The petition alleges that the appli- 
cant proposes to build 196 miles of 
electric transmission and distribution 
lines in rural sections of Harrison 
county, as shown generally upon the 
map filed therewith, and an electric 
generating plant; that it will apply to 
the state road commission for permis- 
sion to place poles upon and make 
crossings over public highways; that 
the project is near the general region 
served by the Monongahela West 
Penn Public Service Company, al- 
though none of its prospective con- 
sumers were being served by that com- 
pany at the time the project was de- 
veloped; that it is a nonprofit, non- 
stock corporation organized to furnish 
electric service to its members only, at 
cost; that the proposed transmission 
and distribution system will cost ap- 
proximately $211,000, and the power 
plant not more than $110,000; that 
the project will be financed through a 
20-year loan from the Rural Electrifi- 
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cation Administration, $211,000 there- 
of at an interest rate of 2.77 per cent, 
and the balance at 2.88 per cent, these 
loans, with interest, to be self-liquidat- 
ing and amortized over a period of 
twenty years. The evidence sustains 
the foregoing allegations. 

The petition further avers by way 
of inducement that prior to March 18, 
1937, a large number of farmers in 
rural areas to be embraced within the 
project, applied to the Monongahela 
West Penn Public Service Company 
for electric service and were either re- 
fused or the furnishing thereof con- 
ditioned upon unreasonable prices and 
requirements; that by reason thereof 
a mass meeting of farmers was held 
and a preliminary organization 
formed, applications for memberships 
received from approximately 900 per- 
sons and the project formulated upon 
such basis; that no person who so ap- 
plied for membership and electric serv- 
ice was then receiving central station 
electric service, although a number of 
them had applied to the Monongahela 
West Penn Public Service Company 
unsuccessfully for service; that after 
its formation an application for a loan 
of funds to construct the project was 
made to the Rural Electrification Ad- 
ministration and a charter of incor- 
poration was applied for and obtained 
from the state; that construction loan 
contracts dated June 18, and August 
16, 1937, with the United States of 
America, were authorized through the 
Rural Electrification Administration 
for loans amounting to $326,000 for 
the construction of the lines and the 
generating plant; that it entered into 
a contract for engineering services, 
advertised for bids, and let the con- 
tract for construction of the lines to 
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Day & Zimmerman, Inc., and that it 
is building the lines. It prays for the 
issuance of a certificate to construct its 
transmission and distribution lines and 
generating plant as shown upon its 
map of the proposed project. 


Protest 


The protest of the Monongahela 
West Penn Public Service Company 
alleges that it is an established public 
service or public utility corporation 
engaged in the electric business in Har- 
rison and twenty-eight other counties 
in the northern portion of the state, 
and has been actively engaged in ren- 
dering service in nearly all towns and 
villages and a great number of rural 
communities therein, and holds neces- 
sary appropriate franchises and per- 
mits ; that it is rendering adequate and 
reliable electric service in said coun- 
ties, and has been actively extending 
its service therein, and has invested 
vast sums of money for that purpose; 
that its electric service in rural com- 
munities, as well as elsewhere, and the 
conditions thereof and rates charged 
therefor are in accordance with the 
Commission’s orders of August 12, 
and December 12, 1936 (16 P.U.LR. 
(N.S.) 374) and January 7, and 
December 14, 1937 (22 P.U.R.(N.S.) 
163) ; that its electric service in Har- 
rison county is available to the public 
in approximately seventy-two cities, 
towns and villages, and a majority of 
the people in the rural communities ; 
that there are approximately 2,800 
farmers in Harrison county at present 
who are prospective rural customers 
and its service is available for about 
2,100 of these farmers as potential 
consumers from its existing lines and 
may be had by applying therefor ; that 
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the majority of the remaining 700 
prospective rural customers either do 
not desire or are unwilling or unable 
to pay for electric service at the pre- 
scribed rates and under effective rules 
and regulations, because many use free 
natural gas, approximately 18 per cent 
are tenants unable to make installa- 
tions and many are impecunious; that 
the population of the county is approx- 
imately 80,000 and that electric serv- 
ice is available to all of them “except 
the portion represented by that part 
of the 700 farms or potential custom- 
ers, as aforesaid’; and “that it is 
ready, able, and willing to render elec- 
tric service to all of the people of said 
county who desire the same, who have 
applied or will apply therefor, and who 
are willing and able to pay for the 
same at the prescribed rates and under 
the rules and regulations of this Com- 
mission.” 

The protest further avers that the 
applicant is a public utility subject to 
provisions of the Public Service Com- 
mission law of the state, and recites 
something of its organization, activi- 
ties, and purposes, and avers that it 
proposes to construct lines in many ru- 
ral communities in which protestant’s 
electric service is now being supplied 
or is available, and that it proposes to 
build its lines in competition with and 
regardless of protestant’s lines, and is 
soliciting or will solicit some of pro- 
testant’s customers and potential cus- 
tomers. The protest avers that if a 
certificate be issued to the applicant 
and it proceed with its construction, 
the people of the county and state “will 
suffer through economic waste result- 
ing from duplication of such service” ; 
that applicant’s proposed service will 
be uneconomical and its necessary rates 
[2] 


“would be burdensomely high and 
much higher than the same or similar 
electric service could and would be 
rendered by protestant” ; that the peo- 
ple in Harrison and in other counties 
of the state, as well as protestant, have 
their interests to be protected by the 
Commission; that no public conven- 
ience and necessity exists to authorize 
or justify the granting of the certifi- 
cate sought to be obtained; that if 
applicant renders electric service to the 
rural public, in the county, protestant 
will be irreparably injured and dam- 
aged through the loss of its property, 
business, patronage and income result- 
ing therefrom, and likewise that the 
people of the county and state will be 
injured, prejudiced, and inconven- 
ienced, because of less efficient, eco- 
nomical, and responsible service. 


Intervention 


In its petition of intervention, the 
United States of America by the Ad- 
ministrator of the Rural Electrification 
Administration joined in the petition 
and prayers of the applicant and repre- 
sents that the government has made 
the construction loan to the applicant 
as alleged by it, and has taken the 
applicant’s note secured by a mortgage 
upon its property, has advanced it 
large sums of money, and is obligated 
to furnish it additional sums; that the 
government can secure these loans only 
by the property to be constructed sub- 
stantially in accordance with the plans 
for the project; that unless the same 
is completed the intervener will suffer 
great and irreparable loss and dam- 
age; and that many persons intending 
to purchase electric energy, agreeable 
with congressional intent, will be de- 
nied such service. 

24 P.U.R.(N.S.) 
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Essential Facts Developed 

It appears from the record that 
many rural inhabitants of Harrison 
county, including members of the ap- 
plicant and several witnesses in this 
proceeding, have desired electric serv- 
ice and have sought to obtain it for 
several years from the protestant elec- 
tric utility. Many witnesses appeared 
and adduced testimony to show that 
their applications for service were un- 
successful, to the extent at least, that 
the terms offered to practically all of 
them by the protestant were more 
than they felt they were willing to pay 
or that would be practicable and ac- 
ceptable to the number of customers 
sufficient to meet the minimum re- 
quirements to secure the construction 
of the particular extension. It was 
not shown, however, that the proposi- 
tions quoted to such witnesses by the 
protestant were above the minimum 
requirements of its then effective tar- 
iff rules prescribed by the Commission 
for rural extensions. 

The cities and all of the incorporat- 
ed towns and villages, and all unincor- 
porated villages except two or three 
small ones, and some 545 rural cus- 
tomers in Harrison county were re- 
ceiving electric service in the early 
part of 1937 from the protestant, the 
privately owned Monongahela West 
Penn Public Service Company, a pub- 
lic utility. No other electric utility 
was rendering service in the county at 
that time, or at present. Before the 
advent of the applicant, it may be con- 
ceded the protestant had a legal right 
to build and maintain electric facili- 
ties and render electric service any- 
where in Harrison county without ap- 
plying to the Commission for a cer- 
tificate of public convenience and ne- 
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cessity under the Act of 1935, because 
it had served generally in that and the 
other twenty-eight counties in north- 
ern and central West Virginia for 
many years prior to 1935. 

In the early part of 1937, the Har- 
rison County Agricultural Agent and 
others conferred with representatives 
of the protestant, looking toward a 
further and more general electrifica- 
tion of certain rural areas in the coun- 
ty. Witness Pierpoint was told by an 
official of the protestant company in 
January, 1937, that the protestant had 
only $1,000,000 budgeted for expendi- 
ture upon rural extensions in West 
Virginia for that year, of which $800, 
000 was to be used in Pocahontas 
county and at Franklin, Pendleton 
county, and most of the remaining 
$200,000 for a substation at Glen 
Falls in Harrison county, and that the 
Good Hope line (protestant extension 
No. 14, applicant line 3-F) of 3.4 miles 
was the only extension he assured them 
would be built in the county during 
that year. Discouraged by this and by 
their sundry previous disappointments 
in securing electric service, the inves- 
tigation of the possibility of the for- 
mation of the codperative project, the 
conferences with the Rural Electrifi- 
cation Administration representatives, 
hereinbefore mentioned, and the ulti- 
mate organization of the applicant, 
took place. 

Late in March, 1937, sponsors, 
some of whom later became incorpora- 
tors of the applicant, together with 
representatives of the Rural Electrifi- 
cation Administration in Washington, 
conferred with farmers in Harrison 
county, made a county-wide project 
survey, and took signed customer sur- 
vey-blank statements from some 1,100 
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farmers, indicating they would take 
electric service from and give rights 
of way to a cooperative electric project 
to be financed by the Rural Electrifica- 
tion Administration in accordance 
with the provisions of the Rural Elec- 
trification Act of 1936, and what elec- 
trical equipment they would like to in- 
stall. Thereafter, local mass meetings 
were held and sentiment developed re- 
sulting in meetings of district repre- 
sentatives or committeemen in the 
courthouse in Clarksburg on June 11 
and 12, 1937, at which it was decided 
to attempt the undertaking, incorpo- 
rate, and make application for Federal 
funds to develop the proposed project. 
The applicant was created by its cor- 
porate charter granted by the state of 
West Virginia on June 17, 1937, for 
the purposes and to the effect as here- 
inbefore described in Part I. 

When the organization of the appli- 
cant appeared imminent, the protes- 
tant made offers to serve the farmers 
who would be reached by the proposed 
project of the applicant’s sponsors, the 
most specific of which was based upon 
the sponsors’ obtaining and turning 
over to it applications for service from 
825 prospective customers who would 
agree to consume an average of 55 
kilowatt hours per month and guaran- 
tee the payment of an average month- 
ly minimum of $2.82. This and other 
proposals of the protestant were de- 
clined by the organizers of the appli- 
cant, and, as hereinbefore noted, its 
organization was effected in June, 
1937, 

Farmers signed agreements of mem- 
bership in the applicant incorporated 
association, plans were developed for 
the construction of the project, and 
agreements were signed by the appli- 


cant with the Rural Electrification Ad- 
ministration on June 18, 1937, for a 
20-year loan of not over $211,000 for 
the distribution system, at 2.77 per 
cent interest, principal and interest 
payable in monthly instalments of 
$6.01434 per $1,000 of unpaid prin- 
cipal outstanding, and on August 16, 
1937, for a 20-year loan of not over 
$115,000 for a generating plant, at 
2.88 per cent interest, principal and 
interest payable in monthly instal- 
ments of $6.068 per $1,000 of the un- 
paid principal outstanding, and an 
open-end mortgage upon property then 
owned or which might thereafter be 
acquired by the applicant was executed 
in favor of the United States of Amer- 
ica to secure the Rural Electrification 
Administration in the principal sum of 
$1,250,000, with interest. 

A construction contract, based on 
unit prices, was entered into by the 
applicant after competitive bidding, on 
August 7, 1937, with Day & Zimmer- 
man, Inc., for the construction of the 
transmission and distribution systems 
at the price, as modified, of $180,000, 
and it employed Lewis T. Klauder and 
Associates as consulting engineers. 
Staking and construction work were 
commenced in August and continued 
throughout the remainder of that cal- 
endar year. 

The project, as revised, contemplat- 
ed the construction of 196 miles of 
line. The applicant has 760 signed 
members and expects more when the 
lines become energized, and feels that 
in all it may expect some 1,100 to 
1,300 members. 

Of the 2,845 farms in Harrison 
county, 2,300 appear to have been un- 
electrified prior to the organization of 
the applicant. Of these it is admitted 
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an estimated 500 will never take elec- 
tric service. There were then only 70 
miles of rural extension lines operated 
by the protestant, while it now has ap- 
proximately 220 miles of such lines, 
of which about 146 were constructed 
after June 1, 1937. The applicant es- 
timates the average consumption of 
energy to be expected from its mem- 
bership at 70 kilowatt hours per 
month, whereas the protestant’s wit- 
nesses consider this figure too large 
and predict an average consumption of 
40 to 45 kilowatt hours per month, 
based upon the applicant’s county-wide 
urban and rural domestic average of 
60 kilowatt hours, and system domes- 
tic average of 55 kilowatt hours, and 
the current Barbour Power Company 
(a rural project) average of 34 kilo- 
watt hours. 

Prior to February 3, 1935, the prot- 
estant served its rural extension cus- 
tomers under a tariff schedule which 
required the customers to guarantee 
a monthly revenue at its standard rates 
equal to 2 per cent of the total cost 
of constructing the extension. After 
February 4, 1935, by virtue of the 
Commission’s order on that date, the 
minimum monthly guaranty was re- 
duced to 14 per cent. On December 
12, 1936 (16 P.U.R.(N.S.) 374) the 
Commission prescribed its statewide 
uniform rules for rural extension serv- 
ice by all electric utilities in the state, 
requiring the utilities to extend such 
service into areas where a minimum 
monthly guaranty of 14 per cent of 
the total line extension construction 
cost was secured, with provisions for 
annual adjustment of such guaranties, 
the details of which need not here be 
cited. By order of the Commission 
entered on December 15, 1937 (22 
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P.U.R.(N.S.) 163) the uniform ex. 
tension rule for electric utilities was 
further amended so as to require the 
extension of service to rural custom- 
ers, after February 1, 1938, upon the 
assurance of a monthly revenue of $15 
per mile of line with other provisions 
and requirements. These were mini- 
mum requirements, and for a period 
of several years the Commission had 
consistently encouraged and urged 
electric utilities to extend such service 
wherever at all feasible, whether the 
minimum requirements of the uniform 
rules were met or not, to the end that 
electric service be made available to 
the largest possible number of rural 
inhabitants. 

No formal allocation of territory 
has been officially made to or claimed 
by the respective electric utilities in 
the state, but the general area that each 
of the twenty-three electric utilities 
has undertaken to serve has been im- 
pliedly defined and recognized by the 
Commission and the utilities. 


Applicant’s Construction 


The applicant staked its two first 
lines on August 4, 1937, and there- 
after staked eleven other lines, the last 
two of which were staked on Novem- 
ber 2, 1937. These have been mostly 
completed. Construction of other por- 


_tions of its project, with possibly one 


exception, has not been commenced. 
It is estimated by witness Zentmey- 
er, that on January 7, 1938, 55 per 
cent of the applicant’s project for the 
transmission and distribution system 
had been completed, at a cost of in 
the neighborhood of $100,000, and of 
which some 5 per cent or 6 per cent 
represented construction subsequent to 
November 30, 1937, and that some 50 
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per cent of the project had been com- 
pleted up to November 30, 1937, the 
date when the applicant filed its peti- 
tion herein. In accordance with the 
Commission’s injunction at the hear- 
ing on January 8, 1938, the construc- 
tion of no portion was initiated after 
that date. No work has been com- 
menced or contract let for the con- 
struction of the generating plant, ‘al- 
though considerable testimony was ad- 
duced as to the plans therefor, the na- 
ture of the plant proposed, with esti- 
mates as to its construction cost, cost 
of operation and maintenance, and 
production costs, both by the appli- 
cant and by the protestant, although 
their estimates and their opinions as 
to its feasibility were not in complete 
accord. 

Witness Rudisill stated in the 
December hearings that preliminary 
surveys had been completed for the 
applicant’s whole project, with approx- 
imately 160 miles actually mapped and 
staked ready for construction out of 
the total 196 miles. 

Although the applicant proposes to 
render service to its members at cost, 
whatever that may be, it is not able 
to furnish definite information as to 
what rates it may ultimately find nec- 
essary to charge for energy. 


Protestant’s Construction 


The record does not disclose the ac- 
tual number of customers upon rural 
extension lines of the protestant early 
in 1937, or at present, although it is 
known that it has a great many cus- 
tomers really rural who are not served 
by pure rural extensions but are at- 
tached to electric lines running to vari- 
ous coal mining plants scattered 
throughout the county, and by distri- 


bution lines attached to primary volt- 
age and to trolley lines. The protes- 
tant appears to have had about 42 miles 
of rural lines in operation in Harrison 
county prior to 1935. In 1935 it built 
11 miles of rural extensions in Harri- 
son county, in 1936—19 miles, and in 
1937—150 miles, of which two exten- 
sions totaling 3.5 miles were construct- 
ed prior to June 17th, and two exten- 
sions totaling .8 miles were completed 
subsequent to November 30, 1937. It 
now has approximately 220 miles of 
rural lines in the county. These fig- 
ures compare with the system rural 
mileage of 55 miles constructed in 
1935, 277 miles in 1936, and 948 miles 
constructed in 1937, with a total sys- 
tem mileage constructed for serving 
rural customers, exclusive of second- 
ary rural mileage on high tension lines 
and customers on very short exten- 
sions, of 1,698 miles. The breakdown 
or analysis by operating divisions of 
the 1937 construction is. significant. 
It is: 

Per Cent 
of System 

22.679 


25.105 
21.625 


Division 
Parkersburg 
Elkins 
Eastern 
Clarksburg 
Panhandle 
Southern 


Based on the mileage shown by Ex- 
hibit No. 31, the 1937 Harrison coun- 
ty construction consisted of 44 exten- 
sions totaling 150.18 miles, with 570 
connected customers and 1,383 poten- 
tial customers, and a total assured 
monthly revenue of $1,269.12. These 
figures would show an average of 
3.795 connected customers per mile, 
9.209 potential customers per mile (in- 
cluding present actual), minimum 
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monthly assured revenue of $8.45 per 
mile, and average monthly minimum 
charge or guaranty per customer of 
$2.23. The assured minimum month- 
ly revenue from this 150.18 miles of 
extensions under the provisions of the 
rural extension plan promulgated by 
the Commission’s order of December 
15, 1937, would amount to $2,252.70, 
or an average per potential customer 
of $1.63 each, and $3.93 each for pres- 
ent connected customers. If the pres- 
ent average monthly minimum charge 
or guaranty of $2.23 were to be applied 
to the potential customers it would 
amount to $3,084.09 per month, which 
may be compared with the $2,252.70 
assured minimum revenue under the 
effective rules. Of these extensions, 
32 parallel portions of the applicant’s 
project as projected, including 12 por- 
tions of applicant’s project now built 
or in process of construction. The 
paralleling mileage is approximately 
100 miles, of which approximately 40 
miles has been constructed by the ap- 
plicant, and approximately 60 miles of 
which it has not yet constructed or 
commenced and is paralleled by 20 of 
the protestant’s constructed extensions. 
The total number of houses on this 60 
miles of protestant’s extensions par- 
alleled by unconstructed portions of 
applicant’s project, is 645. The prot- 
estant claims 175 connected custom- 
ers on this 60 miles; the applicant 
claims 277 members, of whom 110 are 
now using the protestant’s facilities; 
while 65 of the protestant’s custom- 
ers are said not to be members of 
the applicant. 

One of the 44 extensions of the 
protestant was commenced on the 27th 
and finished on the 31st of March, 
1937 ; 41 were commenced on and aft- 
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er June 17th and completed on or be- 
fore October 15th; and two were com- 
menced about the middle of Novem. 
ber and completed before the end of 
November, 1937. 


Further Evidence and Contentions 


The applicant’s earliest construction 
commenced on the 4th of August, 
1937, and latest on November 2, 1937, 
with earliest services run on October 
18, 1937. In each and every instance 
of the 12 parallel lines constructed, or 
in process, the protestant was first in 
the field with staking and construction 
work and was first to complete its line 
and connect services. As to the Greg- 
ory’s run line, although applicant’s 
witness Drummond stated it was set- 
ting poles before the protestant sur- 
veyed its line, nevertheless Exhibits 
Nos. 31 and 34 are to the contrary 
and so is applicant’s witness Zentmeyer 
who testified that the protestant was 
in the Gregory run and also the Syca- 
more creek sections before the appli- 
cant. 

It is plain, and admitted, at least by 
the applicant’s construction engineer 
and counsel for the intervener, that 
after the incorporation of the appli- 
cant a competitive race ensued between 
it and the protestant to get the most 
miles of line into the competitive ter- 
ritory and area first. 

The evidence shows that no house 
in Harrison county is now more than 
3 miles from an existing electric line 
of the protestant from which an ex- 
tension could be made; that 61 miles 
of line extensions to protestant’s lines 
after the addition of its 1937 exten- 
sions would be required to make serv- 
ice available to all who could be served 
by the applicant’s project in the coun- 
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ty. The protestant contends from this 
that it would have considerably less 
mileage to build than the applicant be- 
cause no tie lines would be required or 
long dead mileage to connect various 
groups of customers ; that its operation 
would be cheaper, because of protes- 
tant’s existing organization set-up no 
additional men would be required in 
the operation of the additional mile- 
age; automobile mileage, reading of 
meters, collecting bills, etc., would cost 
less to it than to applicant; and its 
existing accounting, treasurer, mainte- 
nance, and engineering sections could 
handle the work at less additional ex- 
pense than would be required for the 
applicant’s proposed entire separate 
196 miles. To this the applicant and 
intervener answer that services have 
been and will be donated to a codper- 
ative project owned by its members; 
that the consumption of energy will 
be much larger than if taken from the 
privately owned utility in which the 
customers have no interest; and that 
the friendly banking, advisory, engi- 
neering, utilization, and other serv- 
ices afforded by the Rural Electrifica- 
tion Administration are of great value 
and will be rendered gratis, and that 
the applicant will enjoy a much lower 
interest rate on money invested in its 
plant than protestant pays or can se- 
cure. 

Voluminous and convincing testi- 
mony was introduced on behalf of the 
applicant and intervener to the effect 
that after it became apparent the ap- 
plicant would be formed and Rural 
Electrification Administration money 
secured for its financing, the attitude 
and policy of the protestant changed 
materially, and that instead of insist- 
ing upon all the requirements for rural 


extension service as it had often done 
in the past, it proceeded immediately 
with a construction program into the 
area, with requirements as to number 
of customers per mile, signed con- 
tracts, guaranties, etc., lower than 
those theretofore required. The pro- 
testant does not deny that it -waived 
requirements. which it was entitled to 
insist applicants for service meet, or 
that it started construction of its lines 
on a potential customer basis, respon- 
sive to the desires of this Commission 
and as permitted by the provisions of 
the third from the last paragraph of 
its rural extension rules and regula- 
tions which read as follows: 

“Tt is further ordered that nothing 
contained in said rules shall be con- 
strued so as to prohibit a utility from 
making rural line extensions on terms 
and conditions requiring minimum 
monthly guaranties (payments) less 
than therein prescribed should its 
judgment so dictate, provided like ex- 
tensions are made to other applicants 
for rural service under similar condi- 
tions.” 

And as permitted by the advance- 
ment of the art over prior years, the 
improved economic conditions in the 
territory, and the increased interest 
and desire of farmers for electricity 
stimulated to some extent by the edu- 
cational activities of the Rural Elec- 
trification Administration. 

In addition to its testimony relating 
to the change of policy and treatment 
of applicants for rural service by the 
protestant, the applicant herein and 
intervener present testimony of uneth- 
ical conduct on the part of the protes- 
tant, consisting of the attempt to dis- 
courage farmers from becoming mem- 
bers of the applicant association and 


24 P.U.R.(N.S.) 





WEST VIRGINIA PUBLIC SERVICE COMMISSION 


in trying to get applicant’s members 
to become customers of the protestant 
by making misstatements of facts, ex- 
pressing unwarranted opinions, and by 
trying to mislead and confuse farmers. 
Witnesses were produced by the prot- 
estant, on the other hand, showing 
unethical conduct on the part of the 
applicant in inducing protestant’s cus- 
tomers to leave it by canceling their 
service contracts and to deny needed 
rights of way. There can be no doubt 
that some of the employees of the 
protestant and some of those inter- 
ested in the success of the applicant 
and helping in its organization com- 
mitted grave and reprehensible errors 
of judgment, statement, and action. 
The applicant and intervener not 
only deny that the applicant is a public 
utility subject to the jurisdiction of 
this Commission, and is required to 
apply for and obtain a certificate be- 
fore it started to build its system, but 
also charge and contend that the prot- 
estant has no standing before the 
Commission and that it and its plant, 
facilities, service, both actual and po- 
tential, should be given no considera- 
tion. They attack and present con- 
vincing evidence of its indifference to 
the needs of those residing in the rural 
territory involved during the past 
eight years, or at least up to 1937, and 
assert that only after the organiza- 
tion of the cooperative project became 
imminent in 1937 did the protestant 
make any serious effort to serve the 
territory, and not even then until after 
the incorporation of the applicant in 
June, whereupon it embarked, they 
contend, upon an unprecedented, un- 
usual, and unethical hasty building 
program not in conformity with its 
usual methods, its general extension 
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program, or with the requirements of 
this Commission, but with the delib- 
erate attempt to preémpt the cream of 
the territory in advance of, and thus 
destroy the codperative project. 

The protestant, although taking ex- 
ceptions to some and explaining others 
of the instances related, admits a 
change in its attitude, and in justifi- 
cation thereof points out that before 
and during depression years the rural 
population was not greatly interested 
in electric service ; that its facilities at 
that time for rendering such service 
were not as adequate as at present ; that 
the construction of rural extensions 
was then more costly, that it was then 
merely enforcing the requirements of 
the Commission; that “the art’ was 
not so advanced or developed ; that by 
1937 with the advancement of the art, 
public interest and improved economic 
conditions and the missionary work 
beneficially conducted by the Rural 
Electrification Administration, people 
in 1937 were better able, willing, and 
desirous of having electric service and 
the protestant was able to furnish it 
on much more favorable terms than 
formerly ; that between the period of 
its proposals to the sponsors of the 
cooperative in February, 1937, and the 
formation of the applicant in June, the 
protestant withheld constructing ex- 
tensions, hoping for amicable settle- 
ment, but that when it was apparent 
that was not possible, in June it com- 
menced to rush construction during the 
summer and fall months; and that it 
had no information as to the locations 
to be used by the codperative and felt 
under no obligation to relinquish ter- 
ritory to it, although no construction 
work was commenced by the protes- 
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tant in common territory after the 
applicant filed its petition herein. 


Findings 

[8] It is not established of record 
that electric energy of equal reliability 
and dependability for its proposed 
transmission and distribution system 
could not be procured by the applicant 
as cheaply from the protestant as from 
its proposed generating plant. In the 
absence of more conclusive showing 
that it is impossible for applicant to 
purchase energy from the protestant 
at a rate comparable to its own gener- 
ating costs, we will not issue a certifi- 
cate at this time to construct and op- 
erate the generating plant as prayed 
for. 

[To the foregoing part of this re- 
port and findings therein made all 
members of the Commission are in full 
agreement; but on the question of 
whether or not a certificate of public 
convenience and necessity should be 
issued to the applicant to construct 
and operate a transmission and distri- 
bution plant and facilities all members 
are not in agreement as will hereafter 
appear. | 

[9-11] It has been stated herein 
that there are two questions involved 
in this proceeding. The first is wheth- 
er or not the applicant is subject to 
the requirements of § 11 of Art. 2 
of Chap. 24 of the Code of West Vir- 
ginia, as amended by Chap. 115, Acts 
of the Legislature, Regular Session 
1935. This question having been de- 
cided in the affirmative it becomes nec- 
essary to consider the facts with re- 
spect to the other issue involved, 
which is whether or not the applicant 
is entitled to a certificate of public con- 
venience and necessity to construct and 


operate its proposed plant and facili- 
ties in whole or in part for furnishing 
electric service to the public in practi- 
cally all of the rural areas of Harri- 
son county not served by the protes- 
tant. We must consider this issue in 
the light of the needs of and benefits 
to the inhabitants of the rural areas 
in which the applicant desires to oper- 
ate and the effect the granting of a 
certificate will have upon the protes- 
tant which is, and has been for years, 
supplying electric service to most of 
the inhabitants of Harrison county and 
the protection, if any, to which the 
protestant is entitled. 

The record conclusively shows that 
many of those living in the affected 
area in Harrison county had endeav- 
ored to secure electric service from the 
protestant as far back as 1930. To 
each application or request for service 
the protestant would quote its estab- 
lished rate and rules applicable to rural 
service. The prospective customers 
were either unable to meet or did not 
meet the protestant’s requirements. 

In 1935 the protestant published 
and put into effect its Schedule H, 
which set forth rules under which it 
would extend service into rural terri- 
tory. This schedule called for a mini- 
mum monthly guaranty of 14 per cent 
of the total construction cost on a 4- 
year contract basis. Under this sched- 
ule the protestant was not required to 
begin construction until 90 per cent 
of the applicants for service had con- 
tracted for their house wiring and not 
less than 50 per cent had completed the 
wiring of their premises and were 
ready for service. This rule, after it 
became effective, was quoted by the 
protestant to those desiring rural serv- 
ice. 
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On December 15, 1936, the Com- 
mission prescribed uniform rural ex- 
tension rules applicable to all electric 
utilities. These rules contained sub- 
stantially the same provisions as to 
minimum monthly guaranty and the 
beginning of construction as were set 
forth in protestant’s 1935 Schedule H. 
The record shows that these rules were 
quoted by the protestant to prospective 
customers during the first few months 
of 1937. 

Witness Richardson and others re- 
quested rural service from the protes- 
tant, and late in January or early in 
February, 1937, they advised a repre- 
sentative of the protestant that they 
were in a position to meet its terms. 
This service was not furnished. About 
the same time the protestant advised 
John M. Pierpoint, county agent of 
Harrison county, that, by reason of 
contemplated construction in other 
counties, its rural extension in Harri- 
son county during the year 1937 would 
be limited to less than 5 miles, and no 
commitments were made by it for the 
future. 

Shortly thereafter a movement was 
started in Harrison county to organ- 
ize a cooperative. Questionnaires 
were distributed and about eleven 
hundred of the inhabitants filled them 
out, indicating the facilities they de- 
sired to use and the kilowatt hours nec- 
essary for their operation. Meetings 
were held, some of which were attend- 
ed by representatives of the protestant, 
and conferences were held between rep- 
resentatives of the codperative, repre- 
sentatives of the protestant, and rep- 
resentatives of the Rural Electrifica- 
tion Administration, with the result 
that on June 11, 1937, the protestant 
offered to serve all prospective custom- 
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ers of the codperative on a county- 
wide basis, provided representatives of 
the applicant obtain signed contracts 
from 825 of its members, each guar- 
anteeing a minimum use of 55 kilo- 
watt hours per month and a minimum 
monthly guaranty of $2.82. Fifty- 
five kilowatt hours at the protestant’s 
standard residential rate amount to 
$2.98. It would seem, therefore, that 
a customer using 55 kilowatt hours as 
agreed would receive a bill for $2.98, 
not $2.82. 

At the meeting at which this offer 
was made a vote was taken by the rep- 
resentatives of the codperative with 
the result that seventeen voted to re- 
fuse the protestant’s offer and three 
voted to accept it. It was then decided 
to go ahead with the cooperative en- 
terprise and the protestant’s represen- 
tatives were so advised. 

On June 17, 1937, the day the ap- 
plicant received its charter from the 
state, the protestant commenced an un- 
usual rural building program in the 
affected area. Exhibit No. 31 and the 
testimony of the protestant’s witness, 
Snyder, shows that within two weeks 
following June 17, 1937, the protes- 
tant started construction on twenty- 
eight separate extensions, totaling 
123.95 miles of line. The significance 
of this construction program may be 
better understood when we consider 
that the total rural line extensions in 
Harrison county throughout the life 
of the protestant is only 223.18 miles; 
that the entire construction in Harrti- 
son county during the year 1935 
amounted to 11 miles and in 1936 to 
19 miles; that the construction com- 
menced during this two-weeks’ period 
amounts to 59 per cent of the all-time 
construction of rural extensions in 
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Harrison county and 82.53 per cent 
of the total construction in Harrison 
county during the year 1937. Al- 
though the protestant, up until June 
17, 1937, had insisted upon signed 
minimum guaranty contracts in ac- 
cordance with its published tariff, in 
this two-weeks’ period minimum guar- 
anty requirements and signed contracts 
were not required. The protestant 
says that it constructed these lines upon 
a potential-customer basis, and Exhib- 
it No. 31 shows that as of the date of 
the hearing in this proceeding on Jan- 
uary 5, 1938, on these twenty-eight 
extensions the protestant estimated 
there were 1,148 potential customers, 
included in which were 446 actual cus- 
tomers guaranteeing average minimum 
monthly payments of $2.254 each of 
$8.11 per mile. The protestant, prior 
to June 17, 1937, had constructed, on 
March 27, 1937, an extension .34 mile 
in length to serve three actual custom- 
ers, for which it demanded minimum 
monthly guaranties of $2.97 per cus- 
tomer, a total minimum monthly guar- 
anty of $8.91. The requirements of 
the protestant before making this ex- 
tension were in accordance with its es- 
tablished schedule. After July 1, 
1937, protestant began eighteen short 
extensions totaling 25.89 miles serv- 
ing 121 actual customers, who were 
required to pay monthly minimum 
charges amounting to only $254.39 or 
$2.20 per customer per month. As to 
these extensions the protestant also 
says that it made them on the basis of 
potential customers and there were at 
the time of the January 5, 1938, hear- 
ing 231 potential and actual customers. 

There are 149.84 miles of line in 
the extensions mentioned, from which 
the protestant, on January 5, 1938, 


was rendering service to 567 custom- 
ers out of a total of 1,379 potential 
customers. Of the customers served 
110 were members of the applicant as- 
sociation and were presumably await- 
ing the construction of its line. From 
just which source the other inhabitants 
along the line would elect to take serv- 
ice is not disclosed. 

In 1937 the protestant was engaged 
in an extensive rural electric construc- 
tion program throughout its system on 
a potential-customer basis, for which 
we commend it, and such construction, 
in miles and by operating districts, has 
been set forth herein. From this in- 
formation it could be inferred that the 
protestant’s program was not more in- 
tensive in Harrison county than 
throughout its entire territory. The 
record shows that in 1937 it construct- 
ed 215 miles in the Parkersburg dis- 
trict, 238 miles in the Elkins district, 
205 miles in the Eastern district, 185 
miles in the Clarksburg district, 50 
miles in the Panhandle district, and 55 
miles in the Southern district, a total 
of 948 miles. The Clarksburg district 
includes the greater part of Harrison 
county and all of Doddridge, Lewis, 
and Upshur counties. Eighty per cent 
of the mileage constructed in the 
Clarksburg district in 1937 was in 
Harrison county. 

A table is inserted as Appendix “A” 
to this report which condenses the in- 
formation contained in protestant’s 
Exhibit No. 31 and testimony relating 
thereto and also shows certain results 
derived therefrom. 

The applicant and intervener say 
that such construction cannot be con- 
sidered as ordinary extensions to the 
protestant’s existing system in the 
usual course of business. They say 
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that up until June 17, 1937, the prot- 
estant refused to construct rural lines, 
at least in Harrison county, unless and 
until it was guaranteed 14 per cent of 
the construction cost, and those desir- 
ing service signed written contracts to 
that effect, and the other provisions of 
its published tariff were met; that this 
practice and method of constructing 
rural lines constitutes the protestant’s 
usual course of business; that these 
1937 lines, having been constructed 
contrary to protestant’s previously es- 
tablished practice and policy, constitute 
illegal and unlawful lines; and that 
such construction should be disregard- 
ed by the Commission in passing upon 
the applicant’s request for a certificate. 
The protestant counters this by rely- 
ing upon that provision of its tariff 
which is in conformity with our De- 
cember 15, 1936, uniform rules that 
“nothing contained in said rules shall 
be construed so as to prohibit 
rural line extensions on terms and con- 
ditions requiring minimum monthly 
guaranties less than’ 14 per cent of 
the total construction costs should the 
utility’s judgment so indicate, “pro- 
vided like extensions are made to other 
applicants for rural service under simi- 
lar conditions.” The protestant fur- 
ther says that it was only endeavoring 
to carry out the ofttimes expressed de- 
sires of this Commission that it and 
other electric utilities construct as 
many lines as possible into rural ter- 
ritory on a potential-customer basis 
instead of holding back construction 
until it had secured the requisite num- 
ber of signed minimum guaranty con- 
tracts. 

The protestant also directed atten- 
tion to the fact that its lines were the 
first to be constructed in the disputed 
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area and that the applicant’s lines par- 
alleling its lines were constructed be- 
fore the applicant applied to this Com- 
mission for a certificate of public con- 
venience and necessity and were, there- 
fore, unlawful. 

In view of the Commission’s posi- 
tion that electric utilities under its ju- 
risdiction should extend lines into rural 
territory on a potential-customer basis, 
we cannot agree with the applicant's 
contention that the lines constructed 
by the protestant in the rural areas in 
Harrison county during the year 1937 
were, under normal conditions, illegal- 
ly or unlawfully constructed, as the 
potential customers along the lines jus- 
tified their construction. We are in- 
clined to the opinion, however, that if 
the protestant had offered, at the time 
the conference was held between its 
representatives, the representatives of 
the applicant, and the representatives 
of the intervener, to extend its lines 
into the rural sections of Harrison 
county on a potential-customer basis, 
as it did do, and had not required the 
members of the codperative to deliver 
to it 825 signed applications for serv- 
ice, in which each agreed to guarantee 
a minimum monthly payment of $2.82 
or $2.98, as the facts may be, the ap- 
plicant association would probably 
have never been formed and, therefore, 
the protestant should not be given 
monopolistic protection to which it 
may otherwise be entitled. 

The parties to this proceeding by 
their conduct created the unfortunate 
situation with which we have to deal. 
The solution of the problem is not sim- 
ple. We believe that the interested 
parties, by making an earnest effort, 
can, in accordance with the findings 
herein made, work out a plan by which 
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electric service may be enjoyed by the 
inhabitants of the rural sections of 
Harrison county without substantial 
loss to any of them. It is true that 
the applicant did not apply for a cer- 
tificate of public convenience and ne- 
cessity at the time of its organization 
or before it started the construction of 
this project as it should have done. It 
may be presumed that it was acting up- 
on the advice of its counsel and the 
advice of counsel of the intervener, 
who contend in this proceeding that 
the applicant was not required to se- 
cure such a certificate, and it may be 
presumed also that this advice was 
probably influenced by findings of 
Commissions and decisions of the 
courts in construing statutes in other 
jurisdictions which are not at all simi- 
lar to ours. 

In our opinion it is necessary in de- 
termining this issue to consider the 
genesis of this controversy and what 
led up to the filing of the application 
for a certificate, as well as the situation 
that existed at the time it was present- 
ed to the Commission. 

We cannot overlook the fact, in de- 
ciding whether or not a certificate of 
public convenience and _ necessity 
should be issued, that the inhabitants 
in the rural sections of Harrison coun- 
ty had unsuccessfully endeavored to 
secure electric service from the prot- 
estants. Up until the codperative was 
organized it manifested little interest 
in their applications. In the early 
months of 1937 they were given dis- 
couraging information as to when 
service might be extended to them. 
From the record it was reasonable for 
them to presume that the only way for 
them to obtain electric service was to 
get it from some other source. 


Applicant and intervener in their 
brief cite the case of Wichita Gas Co. 
v. Public Service Commission, 132 
Kan. 459, P.U.R.1931B, 442, 295 Pac. 
668, which case is closely analogous to 
this one. In that case the public util- 
ity had failed to serve certain consum- 
ers notwithstanding numerous re- 
quests for service. A new company, 
the Wichison Company, proceeded to 
construct its plant without first apply- 
ing for a certificate, and thereupon the 
old company commenced installation 
of its lines and actually completed the 
installation before the Wichison Com- 
pany was able to complete its works. 
The Commission and the court agreed 
that a certificate should be granted to 
the new company. The granting of a 
certificate after construction has been 
started or completed is supported by 
this case. 

The decision of the supreme court 
of West Virginia in Baltimore & O. 
R. Co. v. State Road Commission 
(1927) 104 W. Va. 183, 192, P.U.R. 
1928B, 161, 139 S. E. 744, has been 
called to our attention. We do not 
believe it is in point for the reason that 
electric service was not being fur- 
nished and could not be obtained from 
any other source in the territory cov- 
ered by the certificate as applied for at 
the time the codperative started to or- 
ganize. Then again, in the Baltimore 
& Ohio Case the court was dealing 
with a transportation problem. 

Considering the entire record in this 
proceeding, all pertinent facts, and ex- 
hibits, we are of the opinion, and find, 
that a certificate of public convenience 
and necessity should be issued at this 
time to the applicant as prayed for, 
except as to its proposed lines, on 
which construction has not proceeded 
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to the point that poles are set, that will 
parallel existing lines of the protestant 
on which construction has proceeded 
to the point that poles are set. As to 
such parallel competitive lines a cer- 
tificate will not be issued at this time 
but the proceeding continued and set 
for hearing at a session of the Com- 
mission to be held in the near future. 
Between now and the hearing it is 
hoped that the parties herein will dili- 
gently and in a cooperative spirit en- 
deavor to work out a plan and submit it 
to the Commission whereby the com- 
petitive area may be apportioned and 
ruinous competition avoided. 


An appropriate order will be entered 
in accordance with the foregoing find- 
ings. 


PRESTON, Chairman, concurring in 
part and dissenting in part: The joint 
findings of the majority Commission- 


ers, as set forth immediately above 
and separately from the unanimously 
approved portion of the report, may 
be commended as the result of an earn- 
est endeavor to solve a difficult situa- 
tion in a practical manner, that is as 
a compromise between conflicting in- 
terests. I cannot agree with the ma- 
jority on principle and cannot concur 
in certain of their views, the deduc- 
tions they have made, beliefs and opin- 
ions they have expressed, or with their 
separate findings. I fear they have 
arrived at only a theoretical, not a 
practical, solution. It has been plain- 
ly and repeatedly stated on behalf of 
the applicant and intervener that their 
whole project must be built as proposed 
in order to be feasible. The territory 
is not sufficiently populous or opulent 
to support more than one electric util- 
ity. Inevitable competition in the lim- 
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ited electric market in that territory 
between the existing competing lines, 
and a division of the remaining terri- 
tory into two still smaller markets for 
the additional needed lines proposed to 
be built in order to serve all the inhabj- 
tants thereof, must injure both the ap- 
plicant and the protestant financially, 
impair the service, and, not only fail 
to benefit the public, but harm it. They 
should not be required to barter before 
the Commission as to the applicant’s 
unconstructed facilities which would 
duplicate protestant’s existing facili- 
ties, nor horse trade before us as to 
the price at which applicant will pur- 
chase energy from the protestant. If 
the certificate is to be granted, the 
Commission should determine and fix 
the latter pursuant to due investiga- 
tion which has no place in this pro- 
ceeding. 

I am convinced the need for electric 
service in the rural area of Harrison 
county affected will be best supplied 
by the extension of the existing plant 
of the protestant, rather than by the 
erection of a new one. I would deny 
the application for a certificate, in 
whole, as we have done the applica- 
tion for exemption, and require the 
protestant to serve the people who want 
electricity, as it has offered and prom- 
ised to do. 

The theory and contention of appli- 
cant’s and intervener’s counsel have 
been that by discrediting separately the 
protestant’s former activities, because 
they were not as good as its present 
ones, and its present activities, because 
they are so much better than its former 
ones, they have proven their case, 
shown that the public is in need of the 
facilities they offer, and, ergo, that 
we should grant the certificate. The 
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majority of the Commission has de- 
termined, in its separate findings, that 
before last June the protestant built too 
slowly, that since then it built too 
rapidly and has not charged high 
enough, that if it had charged less 
than it should before June we might 
not have had to hear this case, that 
applicant’s unlawful conduct may be 
condoned because they presume it act- 
ed upon what some lawyer told it, that 
a Kansas court let one gas company 
come into another one’s territory, and 
that the rivals who invoked our deci- 
sion should get together in loving har- 
mony and compromise their own dis- 
pute, or else the Commission may 
have to divide the prize between them. 
For these reasons they say we should 
grant, and so they have granted, the 
certificate. 

In view of the reliance of the ap- 
plicant upon evidence which I feel is 
not probative or convincing, and the 
vague findings, nonpersuasive reason- 
ing, and unsupported result, made, giv- 
en, and arrived at by my esteemed as- 
sociates, I am impelled to extend this 
report by the following comments in 
order that my conclusion may not be 
considered arbitrary, capricious, or 
unsupported by competent evidence or 
logical theories, whether false or 
sound, and to show wherein and the 
reasons why I cannot concur with the 
majority. 

Does public convenience and neces- 
sity require the construction of the 
applicant’s proposed plant, in whole or 
in part, for furnishing electric service 
to the public in the rural area of Har- 
rison county in which it intends to op- 
erate? 

Under the law, as I understand it, 
we must be convinced that the particu- 


lar plant is essential for the conven- 
ience and necessity of the public. It 
need not be limited to the public to be 
served. Our concern is what will be 
to the benefit and advantage of all the 
people. I do not conceive our func- 
tion in this case to be to protect or 
encourage either the established prot- 
estant utility on the one hand or the 
infant applicant utility on the other, 
as such. We must, of course, give 
consideration to who are now and who 
may be served as consumers in the fu- 
ture, the effect upon other electric us- 
ers and upon the owners, investors, 
creditors, and employees of the fur- 
nisher, or furnishers, of the service, 
or services. Our goal is to determine 
what will be for the ultimate good of 
the public to be served with electricity. 
We should rightly make the public 
convenience and necessity paramount 
to the interest of either utility. It has 
been said: 

“In determining whether such cer- 
tificate of convenience should be 
granted, the public convenience ought 
to be the Commission’s primary con- 
cern, the interest of public utility com- 
panies already serving the territory 
secondary; and the desires and solici- 
tations of the applicant (utility) a rel- 
atively minor consideration.” Kansas 
Gas & E. Co. v. Public Service Com- 
mission, 122 Kan. 462, P.U.R.1927A, 
562, 567, 251 Pac. 1097. 

The supreme court of West Vir- 
ginia held in Baltimore & O. R. Co. 
v. State Road Commission, supra, at 
p. 169 of P.U.R.1928B: 

“Before such a certificate shall be 
issued the statute requires it to be es- 
tablished that the privilege sought is 
necessary or convenient for the public, 
and that the service so proposed is not 
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being adequately performed by anoth- 
er. Courts and Commissions constru- 
ing statutes similar to ours have uni- 
formly held that the necessity and con- 
venience referred to is that of the 
public generally as distinguished from 
that of a number of individuals or a 
community, and that the inadequacy of 
the existing service and the conven- 
ience or necessity of the proposed serv- 
ice must both affirmatively appear from 
the evidence.” 

It is true the foregoing, Reynolds 
Bus Case relates to common carriers 
transporting passengers, involved the 
general public, and that other trans- 
portation agencies were in the field, 
but I think the court in that case stated 
a general principle and policy of law. 
The case before us affects all members 
of the public in the territory involved, 
wherever they may live, and the prot- 
estant here is serving within that ter- 
ritory now. That is to say, it is capa- 
ble of rendering universal service 
therein by short, economic extensions, 
within the court’s meaning above “that 
the service so proposed is (not) being 
adequately performed by another.” 
The majority discount that case be- 
cause, they say, electric service here 
was not being furnished and could not 
be obtained in the territory from any 
other source at the time the codpera- 
tive started to organize. However, 
electricity could have been secured in 
the territory before the applicant in- 
corporated, made any contracts, bor- 
rowed or spent a penny upon its con- 
struction, and before this proceeding 
commenced, namely, at least as early 
as June 11th, when the offer to serve 
the territory was made. Certainly the 
service may be obtained now from the 
established source. 
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Counsel for the applicant and inter. 
vener contend strenuously that the con- 
struction of lines by the protestant in 
1937 did not constitute ordinary ex. 
tensions in the usual course of busi- 
ness, and were, therefore, unlawful, 
in the absence of a certificate from this 
Commission, and that we should con- 
sider the matter in the light of a situa- 
tion in which the applicant’s lines are 
the only ones in the territory. The 
majority of the Commission devote 
much space in their findings to the so- 
called unusual rural building program 
of the protestant so as to substantiate 
the inference that these lines should 
not have been built when and as, and 
upon the terms and conditions, that 
they were, and they conclude that, by 
virtue of such improper building, 
protestant is not entitled to the pro- 
tection it should otherwise receive 
from the state. 

I do not undertake a defense of the 
protestant. It is no longer indifferent 
toward rural extensions. It should not 
need defense now, in view of the fact 
that its 1937 construction was done by 
it in obedience to the reiterated direc- 
tions, and at the urgent behest, of this 
Commission to advance rural exten- 
sions rapidly, and in compliance with 
the insistent demand of at least one 
member of this Commission to make 
extensions in Harrison county, long 
before the applicant was incorporated 
or anything was known here as to it 
except vague and uncertain rumors and 
when the only assurance of early rural 
electrification in Harrison county 
seemed to depend upon agitating the 
protestant to activity. 

The majority comment in detail up- 
on the protestant’s construction com- 
menced during the two-weeks’ period 
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inter- starting on the day of applicant’s in- that such extent of mileage was not 
1€ COn- corporation. I feel we pushed the prot- needed in the Clarksburg district or in 
ant in estant toward this in order to bring Harrison county, or that it was need- 
ry ex- aid rapidly to the electrically needy ed at the time elsewhere. Counsel 
- busi- rural inhabitants. It should further criticized protestant for not bringing 
aw ful, be recalled that this activity occurred to the Commission’s attention con- 
m this after the dormant 4-month moratori- struction in other localities in 1937, 
d con- um during which construction was sus- similar to that in Harrison county. I 
situa- pended. Thereafter it was necessary fail to see that protestant was under 
es are to make up lost time in good weather. any burden of proof in defending a 
The I see nothing unusual or improper in quantum of mileage constructed in 
Jevote concentrating on construction work in Harrison as against that in other coun- 
he so- a single area, as a matter of practical ties or localities. If it had, how could 
gram efficiency, with crew and equipment that help to show what will best fulfill 
ntiate and then moving on, successively, to the present and future needs of the 
should other localities. Protestant could not farmers to whom all of us want to get 
s, and be expected to build everywhere at electricity? 
, that once. It is reasonable, natural, and I am not in accord with the view 
at, by necessary that construction in each lo- that the protestant should be censured 
Iding, cality be done all at once, as nearly as for offering prior to June to make ex- 
> pro- possible. What, then, is so sinister in tensions upon its standard rates and 
eceive the large percentage of the Clarksburg conditions in accordance with the 
district 1937 mileage constructed in (Commission’s requirements. The of- 
of the Harrison county? The record does fer it made the farmers’ committee on 
ferent not show the percentage in 1936. Who June 11th was in accord with these 
Id not can tell where the district, or the sys- requirements. Nor do I feel the terms 
e fact tem, rural construction will predomi- and conditions of customer and guar- 
me by nate this year? Extensions of the anty requirements for the extensions 
direc- protestant did proceed at an accelerat- hyilt after the middle of June were 
f this ed rate in 1936 over 1935 and in 1937 improper, because we clearly encour- 
xten- over 1936. The charge of counsel that aged the protestant to lower those re- 
. with the Harrison county 1937 extensions quirements when possible, by the third 
t one were out of line with the company’s from the last paragraph of our uni- 
make activities elsewhere is not sustained form rural extension rules heretofore 
= SS a — quoted in the unanimous and in the 
rate ge extensions in its six operating divi- ED : 3 
to it sions, showing that of 048° miles ey ee 


rs and constructed, 19} per cent was in the anit : . 
wae Clarksburg division, 21.625 per cent built in Harrison county in 1937, the 


ounty in the Eastern division, 22.7 per cent ™inimum monthly charge per mile for 
g the in the Parkersburg division, 25.1 per the 570 customers already actually at- 
cent in the Elkins division, and 5.27 tached is $8.45, an annual minimum 
il up- per cent and 5.80 per cent in the Pan- revenue of $101.40, or 8.45 per cent 
com- handle and Southern divisions, respec- upon ‘the estimated construction cost 
yeriod tively. There is no evidence to show ~ 8 Record Exhibits Nos. 12 and 14. 
[3] 33 24 P.U.R.(N.S.) 


Upon the protestant’s 44 extensions 
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of $1,200. Doubtless the actual cost 
of construction was lower than this 
estimate, thus increasing that percent- 
age of revenue from the initially at- 
tached customers, without any allow- 
ance for the additional revenue most 
certainly to be secured from the re- 
maining list of 613 prospective cus- 
tomers, on the basis of serving whom 
also the protestant initiated the build- 
ing of these extensions. In other 
words, that $101.40 revenue per mile, 
or 8.45 per cent upon investment, was 
the initial absolute minimum. I am 
neither prepared to say from the evi- 
dence that the rates offered were dis- 
criminatorily too low, or that the reve- 
nue therefrom would be noncompensa- 
tory to the protestant, especially since 
the evidence discloses that it will need 
no additional employees and that there 
will be very little additional overhead 
expense in the operation of these lines. 


Certainly there is no evidence to show 
that these lines will not be self-sup- 
porting when the prospective consum- 
ers have become customers, or that the 
protestant had no right to believe at 
the time it initiated that construction 
that those lines would be self-support- 


ing or even profitable. The record is 
no less persuasive that the applicant’s 
project will not be self-supporting. 
Are we prepared to declare that our 
prescribed $15 per mile assured reve- 
nue minimum is the lowest revenue in 
all instances for which a utility should 
render service? That figure would as- 
sure a minimum monthly revenue for 
the 150.18 miles of protestant’s lines 
here of $2,252.70. From its actual 
customers, of 3.795 per mile, in Jan- 
uary it was getting $1,268.12 per 
month. From its 1,383 prospective 
customers, of 9.209 per mile, along 
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these lines it would get, on the basis 
of the minimum charge shown in the 
last column of Appendix “A” hereof 
$3,040.95 per month, or $36,491.49 
per year, which would be equivalent to 
$20.24 per mile per month, or $242.88 
per year per mile, and an annual reve. 
nue of over 20 per cent upon the esti- 
mated construction cost of $180,216, 
(Observe at this point, that the last 
column on the majority’s Appendix 
“A” hereof shows the minimum 
charge for the actual present custom- 
ers only, and that those amounts will 
be greatly increased as potential cus- 
tomers become attached.) So it ap- 
pears that should all the prospective 
consumers become customers of the 
protestant, on the same basis as its 
present actual customers, its revenue 
from these lines will be far in excess 
of our prescribed minimum, There is 
no proof here that protestant built 
these lines without a reasonable pros- 
pect that they will be self-supporting 
and profitable, nor is there any proof 
that the $8.45 assured minimum is not 
reasonable. Is it not to be presumed 
that the customers will use more ener- 
gy than that necessary to pay the mini- 
mum charge required of them? Is 
it not possible that able counsel have 
led us far afield off of the direct trail 
by the red-herring scent of an irrele- 
vant decoy when they bay at alleged 
noncompensatory revenues from con- 
nected customers on protestant’s 1937 
lines and its alleged unwarranted ex- 
tensions? How about the applicant's 
prospects? Is not that the issue, any- 
how? What is the evidence as to its 
revenues? Its rates? Most nebulous, 
except the promise that they are to be 
at an unknown actual cost. If we con- 
sider applicant’s present members as 
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actual customers and its hope of 1,300 
members as its potential customers, it 
would have an average of 3.87 actual 
and 6.63 potential customers per mile 
of its lines, as against the 3.79 actual 
and 9.2 potential customers upon the 
protestant’s extensions. And as to 
applicant’s revenues, will they be suf- 
ficient at reasonable rates to enable it 
to render adequate and continuous 
service throughout the years? Are its 
minimum receipts per mile to be more, 
or less, than the protestant’s present 
$8.45, or monthly minimum per cus- 
tomer of $2.23? If less, would its 


counsel and the majority consider that 
noncompensatory and so the project 
improperly subsidized? If more, would 
they consider that evidence that the 
protestant can render the service more 
cheaply and should have been allowed 
to serve the people instead of the ap- 


plicant? No, we do not know what 
applicant’s rates will have to be. Is it 
not strange to have been asked to swal- 
low the camel but strain at the gnat? 
To have been horrified at the mote in 
one eye, with a beam in the other? 
Both eyes must have been closed by 
the hypnotic spell of an astute magi- 
cian to have been lulled into such 
dreaming. May I inquire, what and 
where is the evidence that the appli- 
cant will do better by the public than 
the protestant did in the latter half of 
1937 and will do if permitted? And 
where is the majority’s Appendix “B” 
to show information as to the appli- 
cant’s construction, actual and pros- 
pective customers, “predominant” and 
minimum charges, customers per mile, 
revenues, operating costs, etc.? A 
comparison of it with their dissected 
specimen “A” would be informative. 
Even though protestant was remiss 


in the past in making rural extensions, 
the complaint on behalf of farmers 
who had sought in vain to secure such 
extensions is semewhat late. It is ad- 
mitted of record that in no case did 
any of them call protestant’s derelic- 
tion to the attention of, or ask, this 
Commission to require it to extend 
them service. They failed to avail 
themselves of the proper means to 
bring these matters to our attention 
either formally or informally, but they 
were not without remedy or redress 
here if their cause was justified. As 
we stated during the hearing, the Com- 
mission for several years has consist- 
ently urged and encouraged electric 
utilities to develop rural territory, and 
in 1937 our insistence upon the prot- 
estant met with more success and 
greater fruitfulness than formerly. 
Should that be decried by us now? 

I cannot agree that the protestant’s 
accelerated 1937 building program was 
solely to destroy the cooperative ven- 
ture, although counsel for applicant 
and intervener have set that as the 
polestar for their course during this 
proceeding and charge that unseemly 
haste on its part proves the protes- 
tant’s design and deliberate intent, 
maliciously, to crowd the applicant out 
of the territory and destroy it. It is 
difficult to be impressed by all of this 
and arrive at the conclusion that prot- 
estant’s 1937 activities were unduly 
unusual, when the same people now 
complain because the protestant for- 
merly did not furnish the service, and 
with the same breath complain because 
it is now undertaking to render it; 
that the rates and terms it formerly 
offered were too high, and that they 
are now too low. They complain of 
the protestant’s former failure to build 
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lines, and now they object to its rapid 
building. And all the while we have 
been urging the protestant to build 
with celerity, to extend lines and ren- 
der service under the most liberal 
terms and lowest charges. 

Nor do I feel that the evidence and 
charges of misrepresentation made to 
the farmers and prospective members 
of the applicant by representatives of 
the protestant is a material factor, 
especially since representatives of the 
applicant sought to seduce customers 
from the protestant. I am also aware 
of what seems to me to have been at 
least a misapprehension inculcated in 
the minds and harbored by many of 
the witnesses and apparently by most 
of the membership of the applicant, 
that the members of the codperative, 
after paying for their electricity to be 
furnished by the applicant for twenty 


years, would then own the plant free 
of debt, with the obvious inference 
that thereafter the cost of the service 


would be greatly reduced. It is true 
that their set-up contemplates the liq- 
uidation of the construction loan with 
interest within that time, but obvious- 
ly the plant they will then own free of 
debt will be no more the plant used 
during the first few years of its life 
than would a 5-year-old automobile 
fully paid for be the same automobile 
which the purchaser drove from the 
salesroom, new, five years before when 
he left the deferred purchase-money 
notes in the dealer’s hands. 

To my mind all of these charges and 
counter charges between the parties are 
irrelevant. 

A great deal has been said of puta- 
tive sins of the protestant. What of 
the applicant’s conduct? There can be 
no question but that it flagrantly dis- 
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regarded the statute. (Section 11, 
Art. 2, Chap. 24 of the Code.) Not 
until after half of its project was com- 
pleted did it apply for a certificate as 
required by law and then only after 
we threatened, at long last, to compel 
it to obey the law. The majority “pre- 
sumes”’ the applicant was acting upon 
advice of counsel. Does that condone 
its lawlessness? Since when does er- 
roneous advice of counsel excuse the 
lawbreaker ? 

Even if it is doubtful whether prot- 
estant’s lines were legally constructed, 
certainly there can be no doubt that 
applicant’s were wholly illegal. It is, 
therefore, impossible for me to see a 
justification for blessing the appli- 
cant’s constructed lines, all built prior 
to its application for a certificate, with 
a certificate, when they parallel lines 
built prior in time by the protestant. 
If applicant is not to be severely criti- 
cized for building its lines without a 
license, permit, or certificate, why 
should the protestant be criticized and 
penalized when the majority admit its 
lines were legally constructed and 
when we all know the Commission had 
been urging it to extend its rural lines 
generally, and in Harrison county? 

The protestant has operated gener- 
ally throughout Harrison county. for 
years, and has, therefore, been con- 
sidered to have had the moral and le- 
gal duty to serve the public needs in 
any and all parts of that county where 
it was feasible and practical to extend 
its service. 

The situation in Harrison county 
developed admittedly into a keenly 
competitive one. I can see no more 
reason, therefore, if as much, why 
protestant should have yielded the ter- 
ritory to the applicant than that the 
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latter should have withdrawn in favor 
of the former. Even if, as applicant 
and intervener counsel suggest, prot- 
estant should have procured a certifi- 
cate for its summer’s extensions, ac- 
tually the applicant did not do so, 
whether unfortunately advised by 
counsel or whatever the reason may 
have been. Even under their conten- 
tions, two wrongs do not make a right 
and the old maxim in pari delicto posi- 
tio defendentis potior est should apply 
under this statute as it casts the bur- 
den of proof. Also, the equitable doc- 
trine of “clean hands” I trust, survives. 
I hardly think it lies in the mouth of 
the applicant to stress the point. 

Until the petition was filed here, I 
feel that there was no legal, or moral 
obligation, under the facts and circum- 
stances, to prevent the protestant from 
building its lines. It has a right to 
feel it was more than considerate of 
the applicant’s sponsors in not con- 
structing them during the spring of 
the year while its so-called 3- or 4- 
month construction moratorium was 
in effect. 

We do not have before us a case 
wherein we must pass upon whether 
the protestant’s lines were or were not 
illegally constructed contrary to or in 
accordance with its usual extension 
practices; nor as to whether the ap- 
plicant should be penalized for un- 
doubted illegal construction. Rather, 
the question is, whether the public 
needs now, or in the future, require 
the electric plant proposed to be built 
by the applicant. Neither the protes- 
tant nor the applicant is on trial before 
this Commission as a court in respect 
of the past conduct of either. We 
should decide, exercising our legisla- 
tive and policy-making function, what 


means or agency for delivering elec- 
tric service to the public in the com- 
munity will be the best for that public 
in the future. Neither should we be 
interested in affording protection to 
the protestant, or to the applicant be- 
fore it became such, or now, to the ex- 
tent that such protection in our judg- 
ment would unfavorably affect the 
public to be served. 


It would seem too well settled and 
universally accepted to need demon- 
stration or proof here, that duplica- 
tion of facilities for rendering electric 
or other utility service to the public is 
uneconomical. It is elementary that 
to devote two physical plants, costing 
generally twice as much as one and re- 
quiring additional operating expenses, 
to the performance of the service 
which one could render, results in ei- 
ther the customers having to pay too 
much or else in financial ruin to one 
or both of the competing plants. 
What Four-H Club boy does not know 
that two steers cannot survive in a 
half-acre pasture barely sufficient for 
one? In distinguishing modern prin- 
ciples from an ancient decision respect- 
ing nonexclusive franchises our su- 
preme court said: 

“That case* was decided in 1837. 
Then ‘Competition is the life of trade’ 
was accepted as a guiding maxim of 
economics. That maxim has long since 
been rejected so far as it applies to 
public utilities. Uncontrolled compe- 
tition is now regarded as destructive 
of such utilities. In 1837 the state 
watched with indifference one public 
utility stifle another. Now the state 
controls its public utilities, and, as an 
incident to its regulatory power, ac- 





4Charles River Bridge v. Warren Bridge, 
11 Pet. 420, 9 L. ed. 773. 
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knowledges a duty to protect them. As 
a part of that protection, the state now 
guards against unnecessary duplica- 
tion of public utilities. Consequently, 
the decision in the Bridge Case, su- 
pra, is not applicable to cases like these, 
where regulated utilities are con- 
cerned.” Reynolds Bus Case, supra, 
at p. 166 of P.U.R.1928B. 

Judge Miller, speaking for our court 
in Princeton Power Co. v. Calloway 
(1925) 99 W. Va. 157, 163, 128 S. 
E. 89, declares the policy of the state 
in regard to railroads, which I think 
applicable to other utilities, as follows: 

“The policy of the state as evidenced 
by the road law and of the statutes 
relating to the Public Service Com- 
mission, its powers and duties, is not 
to invite or encourage ruinous com- 
petition between public carriers; on 
the contrary its policy is to protect 
such public servants in the enjoyment 
of their rights, so that the public may 
be served most efficiently and economi- 
cally, and by the best equipment rea- 
sonably necessary therein. ‘ 

“With the burden and duty thus 
imposed upon a carrier, and the public 
control thereof established by law, is 
not the state under the moral, if not 
the legal, obligation, to give reason- 
able protection, consistent with the 
public weal, to the rights and fran- 
chises of such public service corpora- 
tions? We think it is.” 

In a Kansas gas case,® the supreme 
court of that state said: 

“The very enactment of the statute, 
forbidding a public utility corporation 
to transact business without a certifi- 
cate that the public convenience would 
be promoted thereby, was manifestly 


intended to put reasonable limitations 
to the evils attendant on unnecessary 
duplication of public utilities.” 


The majority have cited the Wichita 
Gas Case, 132 Kan. 459, PUR 
1931B, 442, 295 Pac. 668, in support 
of their action in granting applicant 
a certificate after it had started or com- 
pleted construction. I do not think 
that case applicable to the present sit- 
uation, but believe it distinguishable in 
at least the following particulars: (1) 
There, the Wichison Company, the 
applicant, already had gas lines, le- 
gally built, in the city to serve indus- 
trial consumers and the protest in the 
case merely involved the question of 
extending service into certain neigh- 
boring residential sections of the city 
from that company’s existing facilities 
and lines. (2) The Wichison Com- 
pany had been directed to run its lines 
into these residential districts by the 
proper board of city officials. (3) 
The Wichita Company, protestant, 
was an interstate company and not 
subject to the Public Service Commis- 
sion jurisdiction of that state and 
therefore the Commission was under 
no obligation to protect it. (4) The 
protestant in our case offered the coop- 
erative, it will be remembered, to serve 
all of its members® before the appli- 
cant was incorporated, applied for a 
loan, spent a dollar, drove a single 
stake, or dug a pole hole. 

Obviously no public utility company 
or anyone else is completely without 
competitors, either in furnishing the 
same commodity or service or a sub- 
stitute, but the desirable regulatory 
practice has been an avoidance of what- 
ever competition results in needless 





5122 Kan. 462, P.U.R.1927A, 562, 566, 251 
Pac. 1097. 
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6 Witness Godby R. pp. 607 et seq. and 619, 
and Exhibits 24, 10, 25. 
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duplication of plants or cut-throat pric- 
ing. 

Here the protestant at great expense 
has provided full generating and trans- 
mission facilities for the entire county 
and is prepared to serve all those whom 
the applicant would serve. It has thus 
placed itself under the power and con- 
trol of this Commission, which can 
require of it proper and adequate 
service to the public, including appli- 
cant’s members. When the applicant 
appeared before this Commission and 
filed its petition herein, this Commis- 
sion saw to it, as it stated at pages 
1319, 1320 of the record, that the 
protestant did not continue the con- 
struction of any extensions within the 
territory until the application had 
been acted upon. 

If duplication between the appli- 
cant and protestant of facilities which 
are not yet completed but are pro- 
posed is not advisable, as the major- 
ity has found, certainly the duplica- 
tion of facilities by the lines already 
constructed would not appear to be so. 

The evidence shows that for the 
applicant to complete the project as 
contemplated would involve the erec- 
tion of further mileage paralleling 
protestant’s existing lines, or at least 
affording duplication of service in 
some regions of the territory. As I 
have pointed out before, counsel have 
stated that the applicant must have 
its entire project in order to be suc- 
cessful. If it is allowed to build the 
proposed system and the operation 
thereof proves successful, doubtless 
other and further extensions will be 
made to the system, resulting in fur- 
ther duplication of facilities, a future 
and further scramble between the ap- 
plicant and protestant for customers, 


other competitive activities, and a de- 
pletion of the established utility’s 
market. 

It has been strenuously contended 
that the Commission should leave the 
applicant and the protestant where it 
finds them, with paralleling portions of 
lines, in a competitive field. If that 
were true, I do not believe there would 
be any reason for § 11 of Art. 2 of the 
Public Service Commission Law to 
remain upon the statute books. The 
purpose of that section, as I view it, is 
to provide a means for the avoidance 
of unwarranted, cut-throat competi- 
tion, destructive business practices, and 
wasteful duplication of plant facilities 
and unnecessary expenditures of mon- 
eys. If we are to let competitive agen- 
cies fight one another to the death for 
a piece of business or a small territory, 
we should be false to the trust re- 
posed in us and impressed upon us by 
the statute, and merit the scorn in 
which all hold the weak. To leave the 
parties to themselves would be to ab- 
rogate our function and surrender the 
hopeful prospective rural consumers, 
who neither belong to the applicant 
nor are now served by the protestant, 
to the fate of neutral noncombatants 
in the uncertain no-man’s land between 
two hostile forces. 

This is an age of governmental reg- 
ulation of business. The old laissez 
faire cut-throat wolfish competition 
has been discredited, at least for the 
present. If this Commission is not 
strong enough as a governmental regu- 
latory agency to insure proper service 
from a utility, to the extent that it is 
practical and feasible and the people 
are entitled to, the sooner it ceases to 
function the better. I have no reason 
to believe that it is impotent to redress 
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an avoidable wrong in utility service 
or practices which may be brought to 
its attention. 

The first inquiry is whether the pub- 
lic in the territory proposed to be 
served now has adequate facilities 
therefor. That is to say, is there a 
public need? The evidence discloses 
that some 500 to 1,500 farmers in 
Harrison county want electric service 
and would use it if it were available 
to them, and that the service is not be- 
ing rendered. Therefore, it is appar- 
ent fully adequate facilities do not ex- 
ist and that there is a need thereof, 
and I believe that the public will be 
convenienced by more facilities. The 


protestant’s new lines have already 
provided part of such facilities. 

It further appears from the evi- 
dence, however, that no house in Har- 
rison county is at present over 3 miles 


distant from an existing electric line 
now in service, that the average dis- 
tance is less than one mile,’ and that 
by short extensions to the constructed 
lines of the existing utility, aggregat- 
ing some sixty miles, it can serve all 
of the people in the area who would 
be served by the applicant’s 196-mile 
system, and many others in addition,® 
without the construction of another 
generating plant or material expendi- 
tures for an increased executive and 
operating staff. And further, that the 
existing utility is ready, able, and will- 
ing to construct the additional mileage 
to its existing lines necessary to make 
service available to these people.’ I, 
therefore, believe and would find that 
the necessary facilities are in immedi- 
ate prospect, and can be easily made 


available to the public. From the eyj- 
dence, I believe such extensions to the 
protestant’s system give promise of 
earlier, better, and cheaper service 
than may be expected from the appli- 
cant’s project, and that more adequate 
service would be rendered thereby, that 
is, that these extensions are feasible. 
The construction activities of the prot- 
estant in 1937, criticized by the ap- 
plicant and intervener, evidence to me 
its good faith in undertaking to pro- 
vide service for the remainder of the 
territory in the immediate future at 
reasonable rates. I should expect it to 
do so. 

The projected system and plant of 
the applicant may be feasible. It has 
been shown that the design and meth- 
od of construction is standard and ade- 
quate from a technical engineering 
viewpoint. It may be that it can be 
economically operated, although there 
is a difference of opinion among the 
witnesses as to whether or not its op- 
eration and supply of service can be 
economically conducted over the period 
necessary for the amortization of its 
obligations. The answer to that must 
repose in the breast of the future and 
depend upon the number of customers 
who may become attached, the extent 
of the use they may make of the serv- 
ice, and the efficiency of the manage- 
ment and operation of the plant. 
There is more doubt as to the finan- 
cial feasibility of the project, depend- 
ent again upon number of customers, 
the amount of their consumption, na- 
ture of their requirements, such as 
load factor characteristics, and man- 
agement. In the eventuality the con- 





7 Witness Leatham, R. pp. 366, 381; and 
witness Snyder, R. pp. 706, 707, 710. 

8 Witness Snyder testified, R. p. 713, “We 
have service available : 2,100 custom- 
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ers. By that I mean that service is available 
to that many farm customers in Harrison 
county.” 


9 Record, pp. 389, 392, 476 to 479. 
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sumption of energy should not equal 
applicant’s expectations or its operat- 
ing costs outrun its estimates, obvious- 
ly the cost of service to its consumers 
might have to be increased to a higher 
level than it anticipates in order to 
meet current expenses, upkeep, and 
fixed charges. We cannot determine 
this question now with a certain de- 
gree of accuracy. The owners of the 
project and the consumers of its ener- 
gy, as well as its creditor, the inter- 
yener, assume responsibility in this re- 
spect. Were no other issue or related 
matters involved, the Commission’s 
course would be easy and its duty plain. 
If the only objection were doubt as to 
the success of applicant’s project, I do 
not think anyone would deny it the 
opportunity of a trial. But such is not 
the case. 

As intimated at times before herein, 
there are other members of the public 
involved beside the present customers 
of the protestant and the members of 
the applicant. The cost of electric serv- 
ice to customers on protestant’s lines 
not involved in this proceeding would 
necessarily be adversely affected if the 
applicant’s system withdrew a large 
number of protestant’s customers from 
it. The interest of others in rural 
areas of Harrison county who may not 
presently be accessible for receiving 
service, but who have a right to expect 
to receive it at some time in the future, 
are likewise involved. The Commis- 
sion, therefore, should not blandly say 
to the applicant and protestant, “Build 
your lines,” and to the prospective cus- 
tomers in the region, “Join and buy 
from whichever one of them you 
choose.”’ 

It has been contended that a group 
of West Virginia citizens have the 
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right to launch their own enterprise to 
serve themselves. Generally speaking, 
this cannot be denied and the Commis- 
sion should look upon their endeavors 
with favor if they and all others would 
benefit thereby. I do not believe they 
will in this case. I am convinced to 
the contrary. To assert that the state 
and its political subdivisions have first 
call upon the undertaking of render- 
ing utility service, where the same is 
being performed satisfactorily already 
by private enterprise, is, it seems to 
me, to threaten all individual initiative 
with ultimate extinction and with re- 
capture of its work, product, or prop- 
erty and absorption thereof by com- 
munal society. The use of public 
funds to create an unnecessary plant 
or business to compete with an estab- 
lished plant or business seems to me 
to be illogical and to threaten the 
soundest principles of our national 
economy and historical philosophy. If 
the established business is adequate or 
can more easily be made so, why not 
perfect and expand it, as may be nec- 
essary, and use the public funds thus 
saved in one of the numerous activities 
where they are needed and can be ben- 
eficially utilized? 

I feel that the granting of a certif- 
icate to the applicant after its viola- 
tion of the law and disregard of the 
Commission in actually building over 
half of its project without even pre- 
tending to conform with the require- 
ments of either, is most unfortunate; 
that it will encourage further disregard 
of law by it and others; that it puts 
a premium upon such defiant conduct 
and upon rushing to do as much illegal 
work as possible before getting caught 
and stopped. 

I feel further that the effect of the 
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decision may be to discourage electric 
utilities from making voluntary rural 
extensions ; that they may wait to be 
forced to do so by order of this Com- 
mission in order to assure themselves 
protection from ruinous, unwarranted 
competition in a field in which the law 
promises, and this Commission should 
afford, them some degree of protection 
in return for the obligations it casts 
upon them as utilities. If portions of 
the property of a utility are to be taken 
away from it by unnecessary compe- 
tition, and the loss sustained by its 
owners and creditors charged to the 
mistakes of management, what utility 
would thereafter venture to make ex- 
tensions and betterments of such por- 
tions of its system? But even so, I 
do not wish to be understood as en- 
couraging or approving any such ac- 
tion or procedure of any utility. 
Neither the majority nor I would wish 
anyone to construe their action as an 
approval, under usual or ordinary cir- 
cumstances, of the invasion of terri- 
tory that may reasonably be served by 
a utility operating in or near it, nor 
as encouraging the division of an in- 
tegrated operating system, receiving 
energy from numerous sources,”° into 
units which may be separately owned 
and operated and that will be supplied 
from only one source. 

I cannot see that the financial loss 
which the applicant and intervener 
might suffer upon the refusal of the 
certificate in toto has any bearing up- 
on the principles which we must de- 
cide. The granting of such certificate 
may detract from the value of the 
protestant’s lines constructed to serve 





10 The protestant has 5 high tension lines 
supplying power to Harrison county. Record, 
p. 516. 
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those in the same neighborhood. This 
should not weigh in the scales either, 
although protestant’s lines were legally 
and the applicant’s illegally construct. 
ed, and the former were erected first 
in point of time and in conformity 
with the policy and request of the 
Commission. In either event, the 
damage will have been caused by one 
or the other of these parties them- 
selves. But the mere fact that some 
loss will now be sustained by someone 
is certainly no reason or excuse for 
this Commission, when it has the pow- 
er to prevent it, to permit a situation 
to exist or continue where a future and 
further financial loss and damage will 
accrue to both of these parties and to 
the public. I feel we should avert such 
calamity by deciding this question up- 
on the facts, in accordance with the 
law, and on principle, by making a 
clear-cut decision, without  sidestep- 
ping, to which the parties must con- 
form and by which they shall abide, 
rather than by imposing certain 
weighted handicaps upon the contest- 
ants, according to our best judgment, 
and then abiding the result of the race 
to determine how well the victory may 
have been gauged. After a clear and 
conclusive decision by the Commission 
as to rights and liabilities, I have no 
doubt it and the parties involved could 
work toward a method of solving the 
problem so as to minimize injury from 
financial loss to them. If we are now 
to attempt in this proceeding to take 
the lead in working out a practical so- 
lution of the situation and in getting 
the parties together, it seems to me the 
performance of our duty has been too 
long deferred. Why should we not 
have undertaken this last June when 
we first heard rumors a cooperative 
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was being formed and when we were 
urging the protestant to extend its 
rural lines in Harrison county and 
elsewhere? The majority now con- 
stitute us a board of arbitrators, or as 
an umpire, to apportion territory, di- 
vide up customers, and exchange prop- 
erties between these two utilities— 
matters which could settle themselves 
if we first squarely face and settle 
basic issues. 

As I view this case, there was no 
legal or other reason why the protes- 
tant should not have constructed its 
lines in the territory prior to the time 
the applicant filed its petition on 
November 30th. Thereafter it de- 
sisted awaiting the decision thereon. 
Therefore, it would be improper to 
give consideration to the date of the 
formation of the applicant in June or 
to the time of the inception of the 
plan for the project early in 1937. 
Were we sitting as a court viewing 
this as a controversy between the ap- 
plicant and the protestant as litigants, 
and considering their past activities 
and transactions as a court would do, 
I would feel constrained to give con- 
sideration and significance to the date, 
November 30, 1937, when the appli- 
cant’s petition was filed and this pro- 
ceeding commenced. Under that as- 
sumption I would not criticize a find- 
ing that the applicant had proven it is 
entitled to a certificate to construct all 
lines in its proposed project, not then 
commenced, which would not parallel 
or duplicate lines of the protestant 
then in existence, and that a certificate 
should be denied to all portions of the 
applicant’s project which had previous- 
ly been started and those which would 
parallel or duplicate the existing facil- 
ities of the protestant. But such is 


not the case and such is not our func- 
tion. This Commission should look 
toward the future and determine the 
policies and conditions which it feels 
will hereafter be most beneficial. 

I agree that there is a public need. 
I must answer whether, in my opinion, 
such public convenience and necessity 
require the construction of a new plant 
by the applicant, or merely the exten- 
sion of the existing one by the protes- 
tant. Under all the facts and circum- 
stances, both those reiterated herein 
and those in the record, the controlling 
importance of which have not seemed 
to justify the further prolongation of 
this report by their inclusion, I am 
of the opinion and would find that the 
public in the affected territory, as a 
whole, would be best served by the ex- 
tension of the present electric system 
rather than by the construction of a 
new one with its additional and du- 
plicating mileage, capital expenditure, 
and operating costs, as well as the un- 
fortunate competitive activities which 
would, in my judgment, result there- 
from. It seems to me that law and 
justice favor the protestant, if one 
wishes to look at it erroneously as a 
contest between it and the applicant; 
that the record discloses a demand for 
no additional electric service, either by 
the applicant’s members or others of 
the general public in the area, which 
cannot be adequately furnished by the 
protestant at reasonable rates, and 
which it has not now promised to ren- 
der, if permitted todo so. While pub- 
lic convenience requires the additional 
service facilities, public necessity does 
not require those of the applicant. 

Since I do not feel the applicant 
should be issued a certificate to con- 
struct and operate a transmission and 
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distribution system, I would refuse a 
certificate for a generating plant. 


ORDER 


This proceeding came on to be heard 
this the 28th day of May, 1938, upon 
the pleadings herein, orders heretofore 
made, testimony taken, and exhibits 
filed, the briefs of counsel, oral argu- 
ments, and the report of the Commis- 
sion this day made and filed as a part 
of the record, and the findings therein 
made. 


Upon consideration of all of which 
the Commission is of opinion, and 
finds, that the Harrison Rural Electri- 
fication Association, Inc., applicant 
herein, is a public utility subject to the 
provisions of Chap. 24 of the Code of 
West Virginia as amended, including 
§ 11, Art. 2 of said chapter as enacted 
by Chap. 115 of the Acts of the Leg- 
islature, Regular Session 1935, and is 
subject to the jurisdiction of this Com- 
mission, and it is so ordered. 


Upon further consideration, and in 
accordance with the findings made in 
said report, filed herein, it is ordered 
as follows: 


1. That the Harrison Rural Electri- 
fication Association, Inc., a corpora- 
tion, applicant herein, be, and it here- 
by is, issued a certificate of public con- 
venience and necessity to construct, 
maintain, and operate electric trans- 
mission and distribution plant and fa- 
cilities for the purpose of furnishing 
electric service to the rural residents 
of Harrison county in accordance with 
its said application, except as to such 
lines, on which construction has not 
proceeded to the point that poles are 
set, that will parallel existing lines of 
the Monongahela West Penn Public 
24 P.U.R.(N.S.) 


Service Company, protestant herein, 
on which construction has proceeded 
to the point that poles are set. 

2. That the application in so far as 
it prays for a certificate of public con. 
venience and necessity to construct, 
maintain, and operate a generating 
plant in Harrison county be, and it 
hereby is, at this time denied, subject 
to the further order or orders of the 
Commission. 

3. That pending further proceed- 
ings and order or orders herein neither 
the applicant nor the protestant shall, 
pending hearing hereinafter required, 
start construction, complete construc- 
tion already commenced, or attach any 
customer or customers on any compet- 
itive line or lines in the affected area 
without first securing the approval of 
the Commission. 

4. That this proceeding be, and it 
hereby is, set for further hearing at 
a session of the Commission to be held 
at the capitol in the city of Charles- 
ton, West Virginia, on June 14, 1938, 
at 10 o’clock a. m., for the purposes 
stated in the report filed herein. 

5. That the applicant and the prot- 
estant shall, on or before the said 
14th day of June, 1938, file with the 
Commission a statement, in writing, 
setting forth their present completely 
constructed lines, partially constructed 
lines and the extent of such construc- 
tion, location of all lines in the affect- 
ed area, customers attached, lines pro- 
posed to be constructed and their rela- 
tionship to the lines of the other, to- 
gether with such maps, drafts, or 
charts as may be necessary to fully in- 
form the Commission of the precise 
situation as it now exists relative to 
the matters still pending in this pro- 
ceeding. 
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It is noted that Chairman Preston struction, maintenance, and operation 
concurs only in that part of this order of a generating plant, but does not 
which holds the applicant to be a pub- concur in paragraphs numbered 1, 3, 
lic utility and in that part of paragraph 4, and 5 of this order, and dissents 
numbered 2 hereof which denies to therefrom, for reasons stated by him 
the applicant a certificate of public con- in the report of the Commission filed 
venience and necessity for the con- herein. 





PENNSYLVANIA SUPERIOR COURT 


Erie Lighting Company et al. 


Pennsylvania Public Utility Commission 


(— Pa. Super. Ct. —, 198 Atl. 901.) 


Procedure, § 1 — Fair and open hearing — Findings of fact — Reasons for 
Commission action. 
1. The Commission, in exercising its broad powers in the supervision and 
regulation of utilities, shall afford the interested parties a fair and open 
hearing, make findings of fact so that its action may be reviewed, if neces- 
sary, by the courts, and assign a reason for its action, p. 47. 


Constitutional law, § 3 — Who may raise question — Party injured. 
2. A court will never heed objections to the constitutionality of an act of 
assembly unless the litigant is affected by the particular feature alleged to 
be in conflict with the Constitution, and he must show that the alleged 
unconstitutional feature injures him and so operates as to deprive him 
of rights protected by the Constitution, p. 49. 


Procedure, § 29 — Basis for Commission action — Disposal of application on 
allegations of fact — Hearing. 

3. The Commission by disposing of an application upon allegations of fact 
by a public utility company contained in the application thereby accepts 
such facts to be as stated and undertakes to dispose of the case on the 
record made by the company, and consequently there is no necessity for 
hearings, but at the same time such procedure limits the Commission to 
the facts brought upon the record by the applicant, p. 49. 


Procedure, § 30 — Basis for findings — Facts in the record. 
4. Exercise of authority by virtue of a delegation of legislative power must 
be supported by facts found in the record if the authority attempted to be 
exercised is not to be construed as an unlawful delegation of powers be- 
longing to the legislature, p. 49. 
45 24 P.U.R.(N.S.) 
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Commissions, § 11 — Exercise of delegated authority — Legislative purpose. 


5. The province of the Commission is to take those general principles laid 
down in the Public Utility Law controlling the actions of the Commission 
and to apply them to a particular state of facts so as to accomplish the 
declared purpose of the legislature, and this course is not followed when 
the Commission itself formulates a general rule which it denominates q 
policy and makes that rule of universal application, p. 49. 


Merchandising and jobbing, § 3 — Rights of utility. 
6. Section 912 (66 PS § 1352) of the Public Utility Law specifically recog- 


nizes the right of utilities to deal in appliances by imposing regulations with 
reference to the sale and leasing of appliances and equipment, p. 50. 


Commissions, § 44 — Jurisdiction and powers — Managerial matters. 


7. The Commission is not the business or financial manager of utilities, 
and the judgment of the board of directors of such a corporation is entitled 
to consideration and cannot be ignored unless its actions are contrary to 
the public interest, p. 50. 


Appeal and review, § 55 — Commission rejection of securities certificates — 
Presumption as to basis. 
8. The court, in reviewing the action of the Commission in rejecting securi- 
ties certificates, must assume that the only basis for rejection was that 
assigned by the Commission and can only conclude that the orders com- 
plained of are arbitrary and unreasonable and not in conformity to law 
when the basis assigned would not support the orders, p. 50. 


Security issues, § 44 — Ground for rejecting securities certificates — Purpose of 
securities — Financing utility appliance sale. 
9. A securities certificate filed with the Commission by a utility company 
in connection with agreements with finance companies for discounting of 
conditional sales contracts covering sales of electric and gas appliances 
to the utility’s customers should not be rejected because of a Commission 
policy, not supported by law, to prevent electric utilities from engaging 
in the sale of appliances, when there is no suggestion that the proposed 
creation of liability is in any respect objectionable in its financial aspects 
and in fact the only evidence before the Commission is to the effect that 
a saving will be effected and the financial position of the utility improved, 


. 50. 
' [May 4, 1938.] 


ee from orders of Commission rejecting securities cer- 

tificates filed in connection with agreements for discount- 

ing of conditional sales contracts covering sales of appliances 

by public utility companies; orders reversed and direction made 
that certificates stand as approved. 


¥ 


Argued before Keller, P. J., and of Reading, for appellants; Ira H. 
Cunningham, Baldrige, Stadtfeld, Edmundson, Jr., of Pittsburgh, and 
Parker, and Rhodes, JJ. John C. Kelley and Samuel Graff 

AppEARANCES: David I. McCahill, Miller, and Edward Knuff, all of Har- 
of Pittsburgh, and Harold J. Ryan, risburg, for appellee. 
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ERIE LIGHTING CO. v. PENNSYLVANIA PUBLIC UTILITY COM. 


PARKER, J.: These five appeals in- 
yolve the same controlling questions 
and the same fundamental principles 
of law; they were argued together and 
will therefore be disposed of in one 
opinion. Each of the utilities, assum- 
ing to comply with the Public Utility 
Law, Act May 28, 1937, P. L. 1053, 
Art. 6, § 601 et seq., 66 PS § 1241 
et seq., filed with the Pennsylvania 
Public Utility Commission a “securi- 
ties certificate’ which the Commission 
rejected, and the companies have ap- 
pealed from those decisions. 

The companies entered into agree- 
ments, subject to the approval of the 
Commission, for the discounting of 
conditional sales contracts covering 
sales of electric and gas appliances to 
the particular utility’s customers to 
the extent of the unpaid balances due 
thereon, in the case of Erie Lighting 
Company with Commercial Invest- 
ment Trust, Inc., and in the cases of 
the four other utilities with the Chase 
National Bank of New York City. 
The discounting contracts provided 
that, in the event any of the condition- 
al sales contracts should become in de- 
fault, such contracts would be repur- 
chased by the utility which had dis- 
counted them. There were other pro- 
visions of a similar nature, and the 
net effect of the agreements for dis- 
counting was to make the respective 
utilities contingently liable for pay- 
ment of principal and interest of the 
sales contracts. It was alleged to be 
the purpose of the discounting con- 
tracts that the utility would be provid- 
ed with additional working capital so 
that they might purchase appliances 
and sell them to their customers on the 
deferred payment plan, and it was 
claimed that in the cases of some of 


the appellants a saving would be made 
in interest charges. The contracts to 
be discounted were limited in amount 
and were confined to those covering 
appliances incident to the utility’s busi- 
ness sold to customers of the particu- 
lar utility either directly by the utility 
or by a dealer who sold his contract to 
the utility. The securities certificates, 
either directly or by way of exhibits, 
set forth in much detail the material 
facts deemed by the utilities to be suf- 
ficient for a fair consideration of the 
propriety of approving or rejecting 
such certificates. The Commission 
failed to indicate either in its orders 
or on argument that it required any 
further information than was so fur- 
nished. 

On August 16, 1937, the Commis- 
sion rejected the securities certificates 
of all the appellants except that of 
Erie Lighting Company, and on Sep- 
tember 9, 1937, rejected the certificate 
of the last-named company, using in 
each case identical language. The or- 
ders were in this form: “Notice is 
hereby given you, as vice president for 
Metropolitan Edison Company, that 
the above entitled securities certificate 
was rejected by the Commission on 
August 16, 1937. It is the policy of 
the Commission to prevent electric 
utilities from engaging in the sale of 
appliances, and in cases in which this 
situation already exists, the sale of ap- 
pliances should be segregated from the 
sale of power through the establish- 
ment of an affiliated, but not subsid- 
iary appliance company.” 

[1] We are all of the opinion these 
rejections cannot be sustained. We 
are in agreement with the statement 
in the Commission’s brief that the 
Public Utility Law invests the Com- 
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mission with broad powers in the su- 
pervision and regulation of utilities 
with respect to protecting the rights 
of the public and that the Commis- 
sion, as provided by § 901 of that law, 
66 PS § 1341, ‘may make such regu- 
lations, not inconsistent with the law, 
as may be necessary or proper in the 
exercise of its powers or for the per- 
formance of its duties under this act.” 
(Italics supplied.) “Even in quasi 
judicial proceedings their informed 
and expert judgment exacts and re- 
ceives a proper deference from courts 
when it has been reached with due sub- 
mission to constitutional restraints.” 
Ohio Bell Teleph. Co. v. Ohio Pub. 
Utilities Commission (1937) 301 U. 
S. 292, 304, 81 L. ed. 1093, 18 P.U.R. 
(N.S.) 305, 313, 57 S. Ct. 724. 

We are concerned, however, rather 
with the exceptions than with the gen- 
eral rule. The Commission under- 


took to dispose of the applications of 
the appellants upon the basis of the 
facts alleged in the applications with- 


out a hearing. It rejected the securi- 
ties certificates, assigning as a sole 
reason that “it is the policy of the 
Commission to prevent electric utili- 
ties from engaging in the sale of ap- 
pliances.” This immediately suggests 
the inquiries as to whether the Com- 
mission acted “with due submission to 
constitutional restraints’ and whether 
it acted with due authority. Among 
the restraints affecting those perform- 
ing administrative and quasi judicial 
functions are the requirements that the 
agency so acting shall afford the inter- 
ested parties a fair and open hearing, 
that it make findings of fact so that 
its action may be reviewed, if neces- 
sary, by the courts, and that it assign 
a reason for its action. 
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Speaking on that subject, Mr. Jus. 
tice Cardozo, in the Ohio Bell Tele. 
phone Company Case, supra, at p. 313 
of 18 P.U.R.(N.S.) said: “Indeed, 
much that they do within the realm of 
administrative discretion is exempt 
from supervision if those restraints 
have been obeyed. All the more in- 
sistent is the need, when power has 
been bestowed so freely, that the ‘n- 
exorable safeguard’ (St. Joseph Stock 
Yards Co. v. United States [1936] 
298 U. S. 38, 73, 80 L. ed. 1033, 14 
P.U.R.(N.S.) 397, 56 S. Ct. 720) of 
a fair and open hearing be maintained 
in its integrity. Morgan v. United 
States (1936) 298 U. S. 468, 480, 80 
L. ed. 1288, 56 S. Ct. 906, 911; In- 
terstate Commerce Commission y. 
Louisville & N. R. Co. (1913) 227 U. 
S. 88, 57 L. ed. 431, 33 S. Ct. 185. 
The right to such a hearing is one of 
‘the rudiments of fair play’ (Chicago, 
M. & St. P. R. Co. v. Polt [1914] 232 
U. S. 165,168, 58 L. ed. 554, 34:5, 
Ct. 301) assured to every litigant by 
the Fourteenth Amendment as a mini- 
mal requirement. West Ohio Gas Co. 
v. Ohio Pub. Utilities Commission 
(No. 1) (1935) 294 U. S. 63, 79 L. 
ed. 761, 6 P.U.R.(N.S.) 449, 55 S. 
Ct. 316; (No. 2) (1935) 294 U.S. 
79, 79 L. ed. 773, 6 P.U.R.(N.S.) 
459, 55 S. Ct. 324; Brinkerhoff-Faris 
Trust & Sav. Co. v. Hill (1930) 281 
U. S. 673, 682, 74 L. ed. 1107, 50 S. 
Ct. 451, 454. Cf. Norwegian Nitro- 
gen Products Co. v. United States 
(1933) 288 U. S. 294, 77 L. ed. 796, 
53 S. Ct. 350. There can be no com- 
promise on the footing of convenience 
or expediency, or because of a natural 
desire to be rid of harassing delay, 
when that minimal requirement has 
been neglected or ignored.” 
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[2] At this point we advert to a 
main contention of the appellants. 
They argue that, because Art. 6 con- 
tains no provision for a hearing, the 
article violates the Fourteenth Amend- 
ment to the United States Constitu- 
tion, relying principally on the case of 
Southern R. Co. v. Com. ex rel. Shir- 
ley (1933) 290 U. S. 190, 78 L. ed. 
260, 4 P.U.R.(N.S.) 293, 54 S. Ct. 
148. We do not deem it necessary to 
determine that question on this appeal. 
It is a well-recognized rule that a court 
will never heed objections to the con- 
stitutionality of an act of assembly un- 
less the litigant is affected by the par- 
ticular feature alleged to be in conflict 
with the Constitution. He must show 
that the alleged unconstitutional fea- 
ture injures him and so operates as to 
deprive him of rights protected by the 
Constitution. Mesta Machine Co. v. 


Dunbar Furnace Co. (1915) 250 Pa. 


472, 476, 95 Atl. 585; Plymouth Coal 
Co. v. Pennsylvania (1914) 232 U. 
S. 531, 58 L. ed. 713, 34S. Ct. 359. 

[3] Here, the appellants presented 
their application for approval of the 
securities certificates, setting forth the 
facts which they deemed material and 
relevant. The Commission, by dis- 
posing of the applications upon such 
allegations of fact, thereby accepted 
such facts to be as stated and under- 
took to dispose of the cases on the rec- 
ords made by the utilities. There was 
therefore no necessity for hearings. 
At the same time, such procedure lim- 
ited the Commission to the facts 
brought upon the record by the appel- 
lants. The facts here and those in the 
Southern Railway Company Case are 
not comparable. There the Commis- 
sion undertook to act upon the basis of 
facts which were not upon the record. 
[4] 


The appellants have not suffered by 
reason of the fact that there was not 
a hearing. They had their day in 
court and they made the record which 
presented the facts necessary for de- 
ciding whether the certificates should 
be approved or rejected. The con- 
trolling question presented to us is 
whether the answer of the Commis- 
sion was in conformity to law. 

[4] The restraints imposed upon 
the Commission to which legislative 
power has been delegated must, how- 
ever, be observed, particularly the re- 
quirement that its action be predicated 
upon facts contained in the record. 
Weare dealing with a situation where 
an agency is undertaking to act by vir- 
tue of a delegation of legislative pow- 
er. If the authority attempted to be 
exercised is not to be construed as an 
unlawful delegation of power belong- 
ing to the legislature, its exercise must 
be supported by facts found in the 
record. Panama Refining Co. v. Ry- 
an (1935) 293 U. S. 388, 432, 79 L. 
ed. 446, 55 S. Ct. 241, 253; Wichita 
R. & Light Co. v. Kansas Pub. Utili- 
ties Commission (1922) 260 U. S. 48, 
59, 67 L. ed. 124, P.U.R.1923B, 300, 
43 S. Ct. 51; Mahler v. Eby (1924) 
264 U. S. 32, 44, 68 L. ed. 549, 44 S. 
Ct. 283, 288. 

It is provided by § 603 of the Pub- 
lic Utility Law, 66 PS § 1243, that 
every notice of rejection shall contain 
a statement of the specific reasons for 
rejection. The Commission complied 
with this requirement assigning as a 
sole reason that it was “the policy of 
the Commission to prevent electric 
utilities from engaging in the sale of 
appliances.” 

[5] The legislature has in the Pub- 
lic Utility Law laid down general 
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principles which control the actions of 
the Commission and it is the province 
of the Commission to take those gen- 
eral rules and apply them to a particu- 
lar state of facts so as to accomplish 
the declared purpose of the legisla- 
ture. That course was not followed, 
for what the Commission did in each 
case was to itself formulate a general 
rule which it has denominated a policy 
and to make that rule of universal ap- 
plication. In other words, it has not 
said how, where, and on what condi- 
tions the particular utility shall exer- 
cise the rights granted to it by its char- 
ter to sell certain appliances, but has 
attempted to proscribe any such sales 
by electric utilities. 

“The legislature cannot delegate its 
power to make a law; but it can make 
a law to delegate a power to determine 
some fact or state of things upon 
which the law makes, or intends to 
Re 


make, its own action depend.” 
Locke’s Appeal (1873) 72 Pa. 491, 


498, 13 Am. Rep. 716. “The Con- 
gress may not delegate its purely leg- 
islative power to a Commission, but, 
having laid down the general rules of 
action under which a Commission shall 
proceed, it may require of that Com- 
mission the application of such rules 
to particular situations and the investi- 
gation of facts, with a view to making 
orders in a particular matter within 
the rules laid down by the Congress.” 
Interstate Commerce Commission 
v. Goodrich Transit Co. (1912) 224 
U. S. 194, 214, 56 L. ed. 729, 32 S. 
Ct. 436, 441. 

[6-9] Not only did the Commis- 
sion err in its approach to the question 
presented to it, but the particular poli- 
cy adopted is not in accord with the 
law of this commonwealth. In reject- 
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ing applications such as were made by 
the appellants, a rejection might be 
supported by matters of law or of fact 
or by mixed matters of law and fact. 
We will examine the orders in each of 
these respects for the purpose of ascer- 
taining whether they can be supported, 

In Malone v. Lancaster Gas Light 
& Fuel Co. (1897) 182 Pa. 309, 321, 
37 Atl. 932, 933, the supreme court 
said: “It is argued for plaintiff that 
the charter purpose of the gas compa- 
ny is limited by the words ‘manufac- 
turing and supplying illuminating and 
heating gas,’ and that nothing can be 
included which is not a necessary part 
or appliance for manufacturing or 
supplying. This is too narrow and 
literal a construction, and overlooks 
the fundamental object of the corpora- 
tion,—the manufacture and supply of 
gas to customers for profit. It would 
be of no use to manufacture gas if 
there were not customers to buy, and 
hence the company may fairly supply 
not only the gas itself, but incidental- 
ly such appliances and conveniences as 
will induce new customers to use gas 
or old ones to use more. This is a 
legitimate mode of extending the com- 
pany’s business, in direct furtherance 
of its charter object.” In Com. ex 
rel. Baldridge v. Philadelphia Electric 
Co. 300 Pa. 577, P.U.R.1930D, 7, 151 
Atl. 344, the same principle was re- 
éxamined and approved with relation 
to a corporation organized to supply 
electricity. 

In addition, § 912 (66 PS § 1352) 
of the Public Utility Law specifically 
recognizes the right of utilities to deal 
in appliances by imposing regulations 
with reference to the sale and leasing 
of appliances and equipment. We 
search in vain throughout the record 
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and the brief of the Commission for 
any principle of law that would sup- 
port the orders. 

As to the factual basis for the orders 
the record is likewise void of support. 
Each application was primarily one 
dealing with securities and obligations 
and that is the subject covered by Art. 
VI of the Public Utility Law under 
which the certificates were filed. There 
is not a suggestion by the Commission 
in its orders or in its brief that the 
proposed creation of a contingent lia- 
bility by the appellants is in any respect 
objectionable in its financial aspects. 
In fact the only evidence before the 
Commission is to the effect that a sav- 
ing will be effected by several of the 
appellants and that the financial posi- 
tion of all of them will be improved. 
The objection by the Commission goes 
to the purposes for which the obliga- 
tion should be created. 


When we consider the purposes for 
which the credits will be used, we hear 
no criticism of the particular activi- 
ties other than that it is contrary to 


the “policy” of the Commission. 
There is no evidence that. the sale of 
appliances has transgressed the legiti- 
mate field of operations of utilities 
either in character or quantity. The 
evidence is to the contrary and, as we 
have seen, the rejections cannot be sup- 
ported by facts not appearing in this 
particular record. It is well settled 
that neither the Commission nor this 
court is the business or financial man- 
ager of utilities and that the judgment 
of the board of directors of the cor- 


poration is entitled to consideration 
and cannot be ignored unless its ac- 
tions are contrary to the public inter- 
est. Missouri ex rel. Southwestern 
Bell Teleph. Co. v. Public Service 
Commission, 262 U. S. 276, 289, 67 
L. ed. 981, P.U.R.1923C, 193, 43 S. 
Ct. 544, 547, 31 A.L.R. 807; State 
P. U. C. ex rel. Springfield v. Spring- 
field Gas & E. Co. (1919) 291 IIl. 209, 
234, P.U.R.1920C, 640, 125 N. E. 
891; Chambersburg Gas Co. v. Public 
Service Commission (1935) 116 Pa. 
Super. Ct. 196, 227, 7 P.U.R.(N.S.) 
359, 176 Atl. 794. 

As the law requires the Commission 
to give the reasons for rejection, we 
must assume that the only basis for 
the rejection was that assigned by the 
Commission and can only conclude 
that the orders complained of are arbi- 
trary and unreasonable and not in 
conformity to law. 

The present law contemplates a 
speedy disposal of applications for 
securities certificates, it being provid- 
ed that at the end of thirty days after 
the filing of such certificates, if no or- 
der of rejection has been entered, such 
certificates shall be deemed in fact and 
law to have been registered. In our 
opinion the certificate should not have 
been rejected. 

The order of the Commission in 
each appeal is reversed and it is di- 
rected that the certificates stand as ap- 
proved and that the costs of the ap- 
peals shall be placed upon the Public 
Utility Commission. 
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Re Keystone Telephone Company of 
Philadelphia 


[Application Docket No. 50161.] 


Valuation, § 257 — Investment in subsidiary — Operation at a loss. 


1. The investment of a telephone corporation in a subsidiary is not shown 
to be worthless by the fact that the subsidiary is operating at a loss, since 
in judging the worth of that investment, weight should also be given to 
the value of the company’s facilities as media for the transmission of 
toll messages for the parent corporation and for another subsidiary, 
and weight should also be given to the salvage value of those facili- 
ties if scrapped because their continuance in the public service is 
economically unwarranted, p. 53. 


Consolidation, merger, and sale, § 20 — Nominal consideration — Transfer be- 
tween affiliates — Foreign corporation. 


2. A domestic public utility corporation should not be authorized to transfer 
for a nominal consideration a substantial investment in a subsidiary com- 
pany, together with accounts receivable due from that company, to a wholly 
owned foreign subsidiary, where the transfer could be made for a reason- 
able substantial consideration without effecting any change in the consdl- 
idated net worth of the affiliated utilities, p. 53. 


[March 7, 1938.] 


thas by telephone company for approval of the 

transfer to a subsidiary company of shares of capital stock 

of, and accounts receivable from, other affiliated corporations; 
denied. 


¥ 


By the Commission: Petitioner, the state of New Jersey and doing a 
Keystone Telephone Company of general telephone business in that state. 
Philadelphia, is a public utility cor- Petitioner further owns 570 shares 
poration organized under the laws (approximately one-third of the total 
of Pennsylvania, and is engaged in outstanding shares) of the common 
the general telephone business in the capital stock of Camden and Atlantic 
city of Philadelphia and vicinity. Pe- Telephone Company, a corporation of 
titioner also owns all the outstanding the state of New Jersey which does 
common capital stock of Eastern Tele- only a toll business in that state. Of 
phone and Telegraph Company, acor- the remaining 1,045 shares of the 
poration organized under the laws of common capital stock of said Cam- 
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den and Atlantic Telephone Company, 
519 shares (approximately one-third) 
are owned by said Eastern Tel- 
ephone and Telegraph Company and 
526 shares (approximately one-third ) 
are owned by New Jersey Bell Tele- 
phone Company. Petitioner further 
owns accounts receivable of $111,- 
271.85 from said Camden and Atlan- 
tic Telephone Company. 

Petitioner here asks our approval 
of the transfer to said Eastern Tele- 
phone and Telegraph Company (its 
wholly owned subsidiary), for a nomi- 
nal consideration of $1 of said 570 
shares of the common capital stock 
of, and said $111,271.85 of accounts 
receivable from, Camden and Atlan- 
tic Telephone Company. Approval 
is requested pursuant to § 702 of Art. 
VII of the Public Utility Law (66 PS 
§ 1272) which provides that: “No 
public utility shall, without the prior 
approval of the Commission, make ef- 
fective or modify any contract with 
an affiliated interest, other than a con- 
tract for services as referred to in 
§ 701, or, by way of donation, give to, 
or receive from, an affiliated interest, 
any property, money, security, right, 
or thing.” No protests against ap- 
proval have been filed. 

[1,2] Petitioner makes no aver- 
ment that the transfer of said capital 
stock and accounts receivable would be 
in the public interest. On this point 
the petition avers, “Inasmuch as East- 
ern (Eastern Telephone and Tele- 
graph Company) is a wholly owned 
subsidiary of Keystone (petitioner), 
the said transfer for which approval 
is requested, has no effect on the real 
net worth of the petitioner and will 
not affect petitioner’s ability to per- 
form its public functions in this com- 


monwealth nor is it related to the pub- 
lic interest, and hence is not opposed 
to the public interest.” (Parenthetical 
matter supplied.) The petition fur- 
ther avers that “the said 570 shares of 
common stock of Camden and Atlan- 
tic which is owned by Keystone is of 
uncertain and doubtful value, and that 
the said indebtedness of Camden and 
Atlantic to Keystone is likewise of un- 
certain and doubtful value.” The pe- 
tition avers, moreover, that the sole 
purpose of the transfer of the stock 
and accounts receivable is to simplify 
the corporate relations between peti- 
tioner, Eastern Telephone and Tele- 
graph Company (petitioner’s wholly 
owned subsidiary), and Camden and 
Atlantic Telephone Company. 

The simplification of corporate 
structures which the transfer would 
effect would be only a minor simplifi- 
cation, since no corporate structure 
would be eliminated. The only change 
would be that petitioner, instead of 
directly owning 570 shares of the 
stock of, and $111,271.85 of accounts 
receivable from, Camden and Atlantic 
Telephone Company, would own said 
stock and accounts receivable through 
its wholly owned subsidiary, Eastern 
Telephone and Telegraph Company, a 
New Jersey corporation. 

The transfer of said stock and ac- 
counts receivable to petitioner’s whol- 
ly owned subsidiary for a nominal 
consideration would not, indeed, have 
any effect on the real net worth of 
petitioner, as averred; but neither 
would such transfer have any effect on 
the real net worth of petitioner if the 
transfer were made for a considera- 
tion equal to (a) the book value of 
the stock and accounts receivable, or 
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(b) the amount which petitioner paid 
therefor. 


The book value of the stock and 
accounts receivable was $118,342.30 
as of October 31, 1937, computed as 
follows: 


Assets of Camden and Atlantic 
Telephone Company: 
Fixed assets 
Cash 
Accounts receivable 
Tolls receivable 
Prepaid rents 


Total assets 

Less liabilities and reserves of 
Camden and Atlantic Tele- 

phone Company: 

Accounts payable to: 

Keystone Tele- 
phone Co. .... $111,271.85 

Eastern Teleph. 
14,486.28 


$168,697.89 


& Teleg. Co. .. 


Total accounts pay- 
able 

Accrued taxes .... 

Reserve for depre- 
ciation 


$125,758.13 
19.13 


22,887.60 


Total liabilities and reserves $148,664.86 


Net worth of Camden and Atlan- 

tic Telephone Company (that is, 

the book value of 1615 shares 

of the capital stock of that 

company, being $12.4043 per 
$20,033.03 


Book value of 570 shares of the 
capital stock of Camden and 
Atlantic Telephone Company at 
$12.4043 per share, as above.. 

Book value of accounts receivable 
by Keystone Teleph. Co. of 
Philadelphia from Camden and 
Atlantic Teleph. Co. ......... $111,271.85 


$7,070.45 


Book value of Keystone Teleph. 
Co. of Philadelphia’s invest- 
ment in Camden and Atlantic 


Telephone Company $118,342.30 


The actual investment of petitioner 
in Camden and Atlantic Telephone 
Company was not $118,342.30, as 
above, but was $168,271.85, since pe- 
titioner paid $57,000 (par) for the 
capital stock of Camden and Atlantic 
Telephone Company. 
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The transfer of petitioner’s invest. 
ment in Camden and Atlantic Tele. 
phone Company to petitioner’s wholly 
owned subsidiary, Eastern Telephone 
and Telegraph Company, for a nom- 
inal consideration, thus would entail 
a debit of $168,270.85 to petitioner’s 
surplus account, if petitioner carries 
the capital stock of Camden and At- 
lantic Telephone Company in its in- 
vestment account at the amount (par) 
paid therefor. At any rate, there 
would be a substantial debit to peti- 
tioner’s surplus account, in an amount 
presumably between $118,341.05 and 
$168,270.85. This would not affect 
petitioner’s real net worth, but it 
would reduce petitioner’s apparent, or 
book, net worth. 

Petitioner attempts to justify the 
transfer of said stock and accounts re- 
ceivable for a nominal consideration 
not only on the grounds that the trans- 
fer would not affect petitioner’s real 
net worth, but also on the grounds that 
the stock and accounts receivable are 
of “uncertain and doubtful value.” 
This averment cannot be based on the 
book value of the stock and accounts 
receivable, which, we have seen, was 
$118,342.30 as of October 31, 1937. 
The averment therefore presumably is 
based on the earnings record of Cam- 
den and Atlantic Telephone Company. 

The only earnings figures of Cam- 
den and Atlantic Telephone Company 
of record are those for the 10-month 
period January 1 to October 31, 1937, 
as follows: 

Operating revenues 
Operating expenses 

Operating loss 
Interest 


Net loss 
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296.07 
934.54 


638.47 
0.00 


638.47 
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This net loss for ten months is at 
the rate of $9,166.16 per annum. 

It does not necessarily follow from 
the fact that Camden and Atlantic 
Telephone Company may be operating 
at a loss, that petitioner’s investment 
in that company is worthless. In 
judging the worth of that investment 
weight should also be given to the 
value of Camden and Atlantic Tele- 
phone Company’s facilities as media 
for the transmission of toll messages 
for petitioner and for petitioner’s 
wholly owned subsidiary, Eastern Tel- 
ephone and Telegraph Company. 
Weight should also be given to the 
salvage value of those facilities if 
they were to be scrapped because their 
continuance in the public service is 
economically unwarranted. 

We cannot approve of the transfer, 
without consideration, of so substan- 
tial an investment of a Pennsylvania 
public utility to an out-of-state affiliat- 
ed public utility, particularly where, 
as here, the transfer could just as well 
be made for a reasonable, substantial 
consideration without effecting any 
change in the consolidated net worth 
of the affiliated utilities. If such a 
transfer should be made the invest- 


ment would pass out of our jurisdic- 
tion, and we should be helpless to pre- 
vent any later transfer that might en- 
tail a substantial and perhaps unwar- 
ranted loss to the Pennsylvania public 
utility. Approval of the proposed 
transfer will therefore be withheld. 

The matters and things involved 
having been heard and fully consid- 
ered, we find and determine that ap- 
proval of the transfer by Keystone 
Telephone Company of Philadelphia 
to Eastern Telephone and Telegraph 
Company, an affiliated interest, of 570 
shares of the capital stock of, and 
$111,271.85 of accounts receivable 
from, Camden and Atlantic Telephone 
Company, an affiliated interest, is not 
necessary or proper for the service, ac- 
commodation, convenience, or safe- 
ty of the public; therefore, 

Now, to wit, March 7, 1938, it is 
ordered: That approval of the trans- 
fer by Keystone Telephone Company 
of Philadelphia to Eastern Telephone 
and Telegraph Company, an affiliated 
interest, of 570 shares of the capital 
stock of, and $111,271.85 of accounts 
receivable from, Camden and Atlantic 
Telephone Company, an affiliated in- 
terest, be and is hereby denied. 





WISCONSIN PUBLIC SERVICE COMMISSION 


Re City of Superior 


[2-U-715.] 


Procedure, § 32 — Rehearing — Power of Commission — Municipal plant acqui- 


sition, 


The Commission has authority, under § 196.39, Wisconsin Statutes, to re- 
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open a proceeding in which it has made a final order fixing just compensa- 
tion and terms and conditions for municipal acquisition of utility property 
where no showing is made that either the municipality or the company has 
performed any irrevocable act in consummation of the purchase or acquisi- 


tion of the property. 


[January 28, 1938.] 


_, oman by city to acquire property of a public utility 
company; reopening of case ordered. 


By the Commission: Pursuant to 
notice given to all of the parties in- 
terested in the above-entitled case or 
proceeding, the Commission held a 
hearing on January 18, 1938, on the 
question of whether the said case or 
proceeding should be reopened. 

At such hearing John G. Green, a 
resident, taxpayer, and member of the 
common council of the city of Supe- 
rior, appeared by Hanitch, Johnson, 
Fritschler & Barstow, Attorneys of 


Superior, and Shea & Hoyt, Attorneys 
of Milwaukee, represented by Ralph 


M. Hoyt. Superior Water, Light & 
Power Company appeared specially by 
Sanborn, Blake & Aberg, Attorneys 
of Madison, represented by Chauncey 
E. Blake and Glen H. Bell. The hear- 
ing was held by all of the members of 
the Commission, Chairman Fred S. 
Hunt presiding. 

The special appearance of the Su- 
perior Water, Light & Power Com- 
pany was made for the purpose of ob- 
jecting to the authority of the Com- 
mission to reopen a proceeding in 
which a final order fixing just compen- 
sation and terms and conditions for 
the municipal acquisition of utility 
property, pursuant to the provisions 
of Chap. 197, Statutes, was made. 

We have carefully considered the 
argument of counsel for the Superior 
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Water, Light & Power Company made 
in support of this contention; but we 
have concluded that the Commission 
has authority to reopen the proceeding 
in the above-entitled matter. 


No showing was made at the hear- 
ing that either the city of Superior or 
the Superior Water, Light & Power 
Company has performed any irrevo- 
cable act in consummation of the pur- 
chase or acquisition by the city of the 
property of the company. Under such 
circumstances, we are unable to per- 
ceive why the provisions of § 196.39, 
Wisconsin Statutes, are not applicable 
to the case or proceeding above enti- 
tled. That statute specifically provides 
that “the Commission may at any time, 
on its own motion or upon motion of 
an interested party, and upon notice 
to the public utility and after oppor- 
tunity to be heard, rescind, alter, or 
amend any order fixing rates, tolls, 
charges, or schedules, or any other or- 
der made by the Commission, and may 
reopen any case following the issu- 
ance of an order therein, for the tak- 
ing of further evidence or for any 
other reason.” 

The provisions of the section of the 
statutes just quoted have not been 
substantially changed since their en- 
actment in Chap. 499 of the Laws of 
1907 as § 1797m-—62 of the statutes, 
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RE CITY OF SUPERIOR 


and as a part of the original public 
utility law of this state. That law, as 
enacted, contained the provisions not 
only for the regulation of utilities and 
the fixing of rates, tolls, charges, or 
schedules but also for the municipal 
acquisition of utility property pursu- 
ant to the provisions of what are now 
Chap. 197, Statutes. 

We think, therefore, that the words 
“or any other order made by the Com- 
mission” were intended by the legis- 
lature to refer not only to orders made 
pursuant to its authority to regulate 
public utilities but likewise to orders 
for the determination of just compen- 
sation and terms and conditions for 
the municipal acquisition of utility 
property pursuant to the provisions of 
the same act of the legislature. 


It is therefore ordered that the 
above-entitled case or proceeding be 
reopened for the taking of further evi- 
dence relative to the just compensation 
or terms or conditions on the acquisi- 
tion by the city of Superior of the 
property of the Superior Water, Light 
& Power Company subject to acquisi- 
tion by said city under the indetermi- 
nate permit or permits pursuant to 
which said company is operating as a 
public utility in said city of Superior. 

It is further ordered that a hearing 
in the above-entitled matter be held at 
the time and place to be determined 
subsequent to ten days after the date 
of this order; and that notice of such 
hearing be given to the parties and to 
all persons who have appeared in the 
above-entitled matter. 





NEW YORK DEPARTMENT OF PUBLIC SERVICE, STATE DIVISION, 
PUBLIC SERVICE COMMISSION 


Stanley S. Groggins et al. 


Consolidated diseen Company of 
New York, Incorporated 


[Case No. 9519.] 


Merchandising and jobbing, § 2 — Commission jurisdiction — Promotional cam- 
paign — Allowances by dealers. 


A complaint against alleged discrimination by an electric utility company 
should be dismissed for lack of jurisdiction when the practice complained 
of is based upon an arrangement with approved dealers in electrical appli- 
ances under which dealers give customers who present a residential bill 
for electric service from the company an amount described as an earned 
merchandise credit related to electrical consumption, when the rebate grant- 
ed by the dealer is entirely absorbed by him and does not reduce the reve- 
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nues of the company nor amount to a rebate from the schedule of rates or 
have any effect whatsoever upon the amount paid the company for resj- 


dential electric service. 


[May 28, 1938.] 


“thre pe ande against alleged discrimination by an electric 
utility company under an arrangement with dealers in 
appliances; complaint dismissed. 


APPEARANCES: Stanley S. Grog- 
gins, Attorney, petitioners, Groggins 
and Vernoff, representing Eastern 


Electric Wholesalers Association, New 
York city ; LeBoeuf, Machold & Lamb 
(by Randall LeBoeuf and Horace R. 
Lamb), Attorneys for Consolidated 
Edison Company of New York, Inc. 


Van NAMEE, Commissioner: On 
March 14, 1938, Stanley S. Groggins 
and Milton Vernoff, representing 
Eastern Electric Wholesalers Associ- 
ation, of 217 Broadway, New York 
city, by letter complained to the Pub- 
lic Service Commission that the Con- 
solidated Edison Company of New 
York, Inc., and its subsidiary corpora- 
tions were “discriminating in the cost 
of their service to various consumers 
in the guise of a discount or rebate 
to be allowed to the consumer on the 
purchase of electrical appliances and 
supplies, different consumers of elec- 
tric current are discriminated in the 
price to them of such current.” 

In response to a communication 
from the secretary of the Public Serv- 
ice Commission requesting a more def- 
inite statement of the facts which could 
be proven if given an opportunity, in 
order that the Commission might de- 
termine the extent of its jurisdiction 
in the matter, a communication dated 
April 5th was received from Messrs. 
Groggins and Vernoff. The material 
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portions of such communication fol- 
low: 

“The complaint we have registered 
does not relate to the sale of appliances 
by the utility corporation. It relates 
merely to a practice by the utility by 
indirection to make discriminations in 
rates to users of its service. 

“Under its direction and sanction 
and with its assistance, financially and 
otherwise, it has set up so-called ap- 
proved dealers of electrical appliances. 
It advertises these dealers and renders 
a service to them, spending large sums 
of money for that purpose. It is ap- 
parent that it could not use these funds 
for giving rebates to specific custom- 
ers, but it gains the same result indi- 
rectly. In exchange for this invest- 
ment and service which the utility ren- 
ders to these storekeepers, it compels 
them to give a discount to users of 
electric current based upon the wattage 
used by consumers under the pretext 
that it is a discount on the purchase 
of electrical appliances by such con- 
sumer. 

“Obviously such persons who are in 
the market for electrical appliances 
gain an advantage over all other con- 
sumers of electric current, since they 
alone, may be given advantages which 
others are unprepared to accept. We 
believe it is perfectly clear that a con- 
sumer of electric current who gains 
an advantage by this arrangement, 
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GROGGINS v. CONSOLIDATED EDISON CO. OF N. Y., INC. - 


whether we call it a discount on the 
purchase of electric supplies or by the 
same token, a rebate on its electric bill, 
is receiving an unfair advantage over 
all other consumers of electric current. 
Such a result is only possible because 
of the use of the capital and the fran- 
chise of the utility corporation.” 

The Commission determined that a 
hearing should be held for the purpose 
of determining “whether this Com- 
mission has jurisdiction over the mat- 
ter complained of.” An order dated 
April 13, 1938, was adopted serving 
the complaint upon the company and 
fixing May 9, 1938, as the date of such 
hearing. I held a hearing on this day, 
the above named appearing. 

This present proceeding is in es- 
sence an extension of Case No. 9021 
(16 P.U.R.(N.S.) 365) in which 
Stanley S. Groggins, representing 
Eastern Electric Wholesale Company, 
complained against New York Edison, 
Inc. (a predecessor constituent of Con- 
solidated Edison Company of New 
York, Inc.), in respect to the mer- 
chandising and jobbing of such corpo- 
ration. In two memoranda written 
by me and adopted by the Commission 
on December 16, 1936, and April 27, 
1937, the merchandising and_jobbing 
practices of the company and the 
methods and practices of the “ap- 
proved dealers” in electrical appliances 
was discussed and it was therein held 

(3): *; that the New York 
Edison Company, Inc., was within its 
corporate powers in engaging in the 
promotional merchandising and job- 
bing campaign in question.” (16 
P.U.R.(N.S.) at p. 372.) 

(2) “The Commission holds that, 
in the present instance, its powers of 


regulation as to the methods and prac- 
tices of the company in its merchandis- 
ing campaign, extend only to its power 
over accounting for such transactions, 
and its duty to see that the loss, if any, 
incurred in such merchandising cam- 
paigns or in the sale of appliances, 
shall not be charged, or the profit aris- 
ing therefrom credited, to the operat- 
ing expenses or revenues so that such 
transactions shall affect the cost of 
service.” (16 P.U.R.(N.S.) at p. 
373.) 
and further 

(3) “No testimony in relation to the 
allegations relating to accounting pro- 
cedure and practices of the company 
having been produced by the com- 
plainant, and ample time having been 
given through several adjournments 
for the production of such testimony, 
I believe the proper procedure would 
be to close the proceedings and dis- 
miss the complaint.” (Case No. 
9021, p. 3, memorandum of April 15, 
1937.) 

The proceedings were closed and the 
complaint dismissed by order of the 
Commission adopted April 27, 1937. 


The Present Proceeding 


The facts in the present selling cam- 
paign were outlined by the attorneys 
and amplified in the briefs filed. There 
seems to be no substantial dispute as to 
the facts. The original “electric bar- 
gain package” plan was formulated in 
connection with the determination of 
the company not to engage generally 
in merchandising of electric appliances 
for its own account but to develop the 
sale of appliances through codperative 
efforts with manufacturers, dealers, 
and distributors. 

24 P.U.R.(N.S.) 
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As outlined in the company’s brief, 
this is stated as follows: 

Pe the ‘approved’ appliance 
dealers are retail dealers who have de- 
termined on their own initiative to 
comply with certain standards worked 
out by the dealers and the company, 
including, among others, that the deal- 
er shall have a separate and distinct 
department wherein shall be carried a 
reasonably well diversified stock of 
standard tested appliances; that the 
dealer’s establishment shall have 
ground floor or so-called ‘store’ space, 
and that the dealer shall be equipped 
to furnish delivery and _ installation 
service as well as maintain repair serv- 
ice on appliances sold to customers. 

“Beginning January 1, 1938, there 
were designated, in like manner, 3 
classes of ‘approved’ appliance dealers, 
as follows: 

“(1) Class A—retail appliance deal- 
ers who comply with the requirements 
for ‘approved’ dealer status, who par- 
ticipate in dealer and company coop- 
erative merchandising and new busi- 
ness promotions by display and selling 
effort and who are willing to sell appli- 
ances at retail for cash and also on the 
instalment plan with stated terms of 
deferred payments. 

“(2) Class B—retail appliance deal- 
ers who comply with the requirements 
for ‘approved’ dealer status, who par- 
ticipate in dealer-company cooperative 
merchandising and new business pro- 
motions by display and selling effort, 
but who are willing to sell appliances 
only for cash and not upon the instal- 
ment-purchase plan. 

“(3) Class C—retail appliance deal- 
ers who merely comply with the re- 
quirements for ‘approved’ dealer sta- 
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tus, but who do not participate in ¢p. 
Operative merchandising and new busi- 
ness promotion efforts. (Generally, 
department stores are included jn 
Class C.) 

“There is nothing whatever com. 
pulsory on the part of the company in 
connection with a dealer qualifying as 
an ‘approved’ dealer. Furthermore, 
it is entirely optional with an ‘ap. 
proved’ dealer as to the particular 
class in which he desires to be placed, 
Classification is determined by a writ- 
ten application signed by the dealer 
and addressed to the company for the 
purpose of fixing the appropriate des- 
ignation of the ‘approved’ dealer. 

“No dealer is required to participate 
in campaigns. In the present activity 
436 dealers out of 913 dealers are par- 
ticipating. These proportions vary as 
to the articles campaigned, etc. 

“It may be noted here that at the 
time that Case No. 9021 was heard 
only 269 retailers had qualified for 
‘approved’ dealer status, whereas at 
the present time a total of 776 dealers 
are designated as ‘approved’ dealers. 
Of that number the majority (601) 
are full participating dealers, that is, 
Class A and Class B ‘approved’ deal- 
ers, and the balance of 175 are partial 
(Class C) participating ‘approved’ 
dealers.” 


“Heretofore the total expense of the 
campaign has been borne by the com- 
pany, except that in the Brooklyn ter- 
ritory, for a time, the codperating deal- 
ers paid a portion of the promotional 
agent’s wages through a commission 


arrangement. However, in the latter 
part of 1937, when the company’s co- 
6perative merchandising plan in al 
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GROGGINS v. CONSOLIDATED EDISON CO. OF N. Y., INC. 


the territories of Manhattan, Bronx, 
Queens, and Brooklyn was placed un- 
der one management, the cooperating 
dealers were relieved of all financial 
contribution to the cost of carrying out 
the cooperative merchandising plan.” 


“In the promotional activity which 
became effective January 1, 1938, de- 
signed to stimulate the sale of appli- 
ances and the use of electric service, 
it was proposed that the cooperating 
dealers as a whole should have a more 
important part than ever before in the 
cooperative merchandising plan and 
that they should assume a part of the 
financial obligation. 

“The contribution of the retail deal- 
er is made by allowing to buyers of ap- 
pliances a credit on the retail purchase 
price of an appliance, the full amount 
of which credit is absorbed by the 
dealer. 

“The new promotional activity may 
be described as follows: 

“The ‘approved’ participating deal- 
ers will give any customer of that deal- 
er who presents a residential bill for 
electric service from the company an 
amount described as an earned mer- 
chandise credit of 4 cent for each kilo- 
watt hour of electric consumption as 
shown on such residential bill for elec- 
tric service, provided, however, that 
in no case shall the merchandise credit 
exceed 25 per cent of the retail selling 
price of the electric appliance pur- 
chased from the retail dealer. 

“The credits given by the retail deal- 
ers are subject to the further condi- 
tions : 

“(a) That the residential bill for 
electric service from the company must 
be presented to a dealer within thirty 


days from the last meter-reading date 
as it appears on the residential bill for 
electric service ; and 


“(b) That a particular residential 
service bill may be used only once in 
connection with the purchase of an ap- 
pliance. 


“To protect the dealer in respect of 
the last-named condition, a stamp is 
furnished each dealer so that when a 
sale of an appliance is made with a 
credit allowed toward the purchase 
price on the basis stated, the dealer 
will stamp the customer’s residential 
electric service bill with the legend 
‘Earned approved retailer’s credit has 
been applied.’ 

“It is significant that the granting 
of a credit by the retail dealers is ir- 
respective of whether or not the buyer 
of the appliance has paid the company 
the amount due it for the residential 
electric service previously furnished. 

“Furthermore, if and when the resi- 
dential electric service bill is paid to 
the company the fact that it has or has 
not been used for the purpose of a 
credit in connection with the purchase 
of an appliance from a retail dealer 
is of absolutely no consequence.” 


“The practical operation of the plan 
may be demonstrated by the following 


illustration: Assume that a consum- 
er of the company’s residential electric 
service has received a residential elec- 
tric bill showing 100 kilowatt hours 
of consumption. That consumer 
would be entitled to receive from a 
retail appliance dealer a maximum 
earned merchandise credit of 50 cents 
on the purchase of any appliance from 
a retail dealer. To obtain the full 
amount of this credit, the retail selling 
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price of the appliance purchased must 
be $2 or more. If, however, the price 
of the appliance purchased is not more 
than $1, then the maximum amount of 
the credit is only 25 cents.” 


“The company makes no refund or 
reimbursement allowance or payment 
of any kind whatsoever to the dealer 
in respect of the amount of the credit 
or discount which the dealer allows to 
the purchaser who buys an electrical 
appliance from such retail dealer.” 

Mr. Groggins, in his brief, claims 
that the present promotional campaign 
is prohibited by the provisions of § 65 
of the Public Service Law, particular- 
ly subdivisions 2 and 3, the italics 
being his: 

“2. No gas corporation, electric cor- 
poration, or municipality shall directly 
or indirectly, by any special rate, re- 
bate, drawback or other device or 
method, charge, demand, collect, or re- 
ceive from any person or corporation 
a greater or less compensation for gas 
or electricity or for any service ren- 
dered or to be rendered or in connec- 
tion therewith, except as authorized in 
this chapter, than it charges, demands, 
collects, or receives from any other 
person or corporation for doing a like 
and contemporaneous service with re- 
spect thereto under the same or sub- 
stantially similar circumstances or con- 
ditions. 

“3. No gas corporation, electric cor- 
poration, or municipality shall make 
or grant any undue or unreasonable 
preference or advantage to any per- 
son, corporation, or locality, or to any 
particular description of service in any 
respect whatsoever, or subject any 
particular person, corporation, or lo- 
24 P.U.R.(N.S.) 


cality or any particular description of 
service to any undue or unreasonable 
prejudice or disadvantage in any re. 
spect whatsoever.” 

Also § 66 (the italics being Mr. 
Groggins’) : 

nc No corporation or mu- 
nicipality shall charge, demand, col- 
lect, or receive a greater or less or dif- 
ferent compensation for any service 
rendered or to be rendered than the 
rates and charges applicable to such 
services as specified in its schedule filed 
and in effect at the time; nor shall any 
corporation or municipality refund or 
remit in any manner or by any device 
any portion of the rates or charges so 
specified, nor to extend to any person 
or corporation any form of contract 
or agreement, or any rule or regula- 
tion, or any privilege or facility, ex- 
cept such as are regularly and uniform- 
ly extended to all persons and corpo- 
rations under like circumstances. The 
Commission shall have power to pre- 
scribe the form of every such schedule, 
and from time to time prescribe by or- 
der such changes in the form thereof 
as may be deemed wise. The Com- 
mission shall also have power to es- 
tablish such rules and regulations to 
carry into effect the provisions of this 
subdivision as it may deem necessary, 
and to modify or amend such rules or 
regulations from time to time.” 


Conclusion 


The company has the right under 
its corporate powers to engage in pro- 
motional merchandising and jobbing 
and the present campaign is a part of 
such activity. The company has a 
right to engage in reasonable advertis- 
ing in order to promote the use of 
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electric current. Electric appliances 
increase the use of electric current. 
The rebate granted by the retail 
dealers under the present campaign, is 
entirely absorbed by the retailers and 
does not reduce the revenues of the 
company nor is it a rebate from the 
present schedule of rates of the com- 
pany nor has this amount any effect 
whatsoever, directly or indirectly, up- 
on the amount paid the company for 
residential electric service at the rates 
approved for that classification of con- 
sumers. Further, it may be noted that 
a consumer may obtain the rebate 
from the dealers in electric appliances 
irrespective of whether the consum- 
er’s bill is paid to the company or not. 


There is no discrimination among 
those classes of customers of the com- 
pany who may obtain the reduction 
from the retail dealers. The fact that 
some residential consumers may not 
desire to take advantage of the offer 
does not affect in the slightest the rate 
charged for electric service. All have 
the same opportunity at the expense 
of the retail dealers but the fact that 
some do not take advantage of the 
offer does not affect in any way the 
revenues of the company. 

Under the facts as set forth, I hold 
that the complaint should be dismissed 
for lack of jurisdiction. A proper 
order is hereunto attached. [Order 
omitted. ] 





ARIZONA CORPORATION COMMISSION 


Re 77 Consumers of Acme Water Company 


[Docket No. 7131-E-577, Decision No. 9669.] 


Rates, § 252 — Schedules — Adherence to. 


1. A water utility company must adhere to the charges for tapping and 
main extensions approved by the Commission, p. 64. 


Reparation, § 22 — Charges above filed schedule. 
2. A water utility company which has failed to adhere to charges for tap- 
ping and main extensions approved by the Commission should refund mon- 
eys collected in excess of the approved charges, p. 64. 


Service, $ 472 — Water — Nature of service furnished. 


Statement that a water utility is selling a service for the distribution of 
water and not water as a commodity; that water is God’s gift to man and 


it is free, p. 64. 


Service, § 172 — Relations with customers. 
Condemnation of monopolistic attitude of any utility towards its customers, 
and discussion of public relations, p. 64 


[April 15, 1938.] 
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 anineegl by consumers of water utility alleging certain irreg- 
ularities ; adherence to approved charges ordered and company 
ordered to refund excess charges collected. 


» 


APPEARANCES: Kimball and Mc- 
Lean by Nolan L. McLean, for plain- 
tiff; Hoffpauir and Clampitt, for de- 
fendant. 


By the Commission: Pursuant to 
due notice a hearing was held in the 
Pioneer hotel at Tucson, Arizona, on 
August 5, 1937. 

From evidence and testimony ad- 
duced at the hearing and from records 
on file in the offices of the Arizona 
Corporation Commission, it appears 
that there is a rather bitter feeling be- 
tween the management and some of 
the customers. It is to be regretted 


that this condition prevails since it 
works to the disadvantage and incon- 


venience of all parties concerned. We 
hope their differences can be composed 
and that a spirit of codperation will 
follow the present unhappy status. 
A public utility is selling a service. 
Water is God’s gift to man. It is 
free. The utility is selling a service 
for the distribution of water and not 
water as a commodity. From its na- 
ture a utility should recognize that it 
is selling a service to the community. 
We grant the privilege of rendering 
such a service. One of our duties is 
the regulation of such a service and 


in this we have prescribed or approved 
rates and rules which are just and 
reasonable for the utility and consum- 
er alike. We cannot but condemn the 
monopolistic attitude of any utility 
toward its consumers. A small util- 
ity is faced with a limited income and 
therefore its consumers should be 
grateful for the service rendered, the 
cost of which in many instances ex- 
ceeds the revenue therefrom. 

[1, 2] We are of the opinion and 
find that the rates and rules which we 
have heretofore prescribed for the 
Acme Water Company are just and 
reasonable; that there is no discrimi- 
nation being shown; that the service 
rendered is adequate, and that the 
charges for tapping and extension of 
mains and services have not been in 
accordance with those approved by 
us. 

It is therefore ordered: That the 
Acme Water Company adhere to the 
charge for tapping and main exten- 
sions that have heretofore been ap- 
proved by us, and 

It is further ordered: That the 
Acme Water Company refund to any 
and all consumers all moneys collect- 
ed in excess of heretofore approved 
charges. 
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ACCEPTANCE! 


ngineering executives purchase equipment on demonstrated performance. That 


ulcan Soot Blowers are on the preferred list of engineers who buy because 


{ demonstrated lowest maintenance sound engineering and the ruggedest con- 


truction ever built into Soot Blowers, is evidenced by the following partial list 
f representative contracts installed or sold in 1937. 





Allis Chalmers Co. .......006- West Allis, Wis. 
Ames, City of 

Atlantic Refining Co. ..........0% Atreco, Texas 
Baltimore Transit Co. ........... Baltimore, Md. 
Bethlehem Steel Co. ....... Sparrows Point, Md. 
Chain Belt Company Milwaukee, Wis. 
Columbia Enameling & Stamping Co., Terre Haute, Ind. 
Container Corporation Carthage, Ind. 
Continental Diamond Fibre Co. ....Newark, N. J. 
Crosley Radio Corporation Cincinnati, Ohio 
Eldora Gold Mines Port Hope, Ontario 
Elgin, Joliet & Eastern R. R. Co 

Formica Insulating Co. .......... Cincinnati, Ohio 
Globe Steel Tubes Co. ......... Milwaukee, Wis. 
Hamilton Coke & Iron Co. ....... Hamilton, Ohio 
Helwig Silk Dyeing Co. ....... Philadelphia, Pa. 
Hudepoh! Brewing Co. ......... Cincinnati, Ohio 
Jose Arechabala Socieda Cardenas, Cuba 
Kaukau Sugar Co. ............ Honolulu, Hawaii 
Kendall Refining Co. ..........06- Bradford, Pa. 
Keystone Public Service Co. ........ Oil City, Pa. 
Latonia Refining Co. ........see00. Latonia, Ky. 
Lehigh Portland Cement Co. ...... Oglesby, Ili. 
McAndrews & Forbes Camden, N. J. 
M Street Heating Plant Washington, D. C. 


MacSim Bar Paper Co. .......... Otsego, Mich. 
Mendocino State Hospital ....Mendocino, Calif. 
Metropolitan Edison Co. ........... Reading, Pa. 
Municipal Power Plant Rochester, Minn. 
N. Y. State Electric & Gas Co....Dresden, N. Y. 
Ohio Power Co............000- Windsor, W. Va. 
Pennsylvania Electric Co. ..........- Sewart, Pa. 
Ralston Purina Company Battle Creek, Mich. 
Republic Oil & Refining Co. ....Texas City, Texas 
Republic Steel Co. ..........s000. Thomas, Ala. 
Rochester & Pittsburgh Coal Co.....Lucerne, Pa. 
Schervier Hospital New York City 
Sherwood Refining Co. ............ Warren, Pa. 
Sloan Blabon Co. ............ Philadelphia, Pa. 
A. E. Staley Mfg. Co. .........06. Decatur, Ili. 
Thilmany Pulp & Paper Co. ......Kaukauna, Wis. 
Tide Water Power Co. ...... Wilmington, N. C. 
Timken Roller Bearing Co. ....... Columbus, Ohio 
United Refining Co. .........eeeees Warren, Pa. 
U. S. Military Academy West Point, N. Y. 
Vacuum Oil Co. ..........268- Paulsboro, N. J. 
Village of Hinsdale Hinsdale, iil. 
Washington Gas Light Co.....Washington, D. C. 
Westinghouse Elec. & Mfg. Co...Mansfield, Ohio 





ulcan Soot Blower Corporation does not 
uild down to a price. Vulcan builds into their 
quipment thirty-three years of experience; 
uilt by highly skilled engineering and plant 
ersonnel of long service, using the highest 
ype material that hard exacting service has 
emonstrated is the most practical for its 
urpose. The result is trouble free, long years 


of service, making unnecessary frequent ser- 


vicing—and when service is required, skilled 
field engineers on their rounds, offer it gladly 
to maintain your Vulcan equipment in top con- 
dition. Just ask the Vulcan Sales or Field En- 
gineer WHY Vulcan build into their equip- 
ment the most rugged, trouble free, lowest 
maintenance you can buy. 


VULCAN SOOT BLOWER CORP., Du Bois, Penna. 
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Industrial Progress 


Selected information about manufacturers, 
new products, and new methods, Also news on 
personnel changes, recent and coming events. 


REA Allots $13,014,200 
For Power Projects 


HE Rural Electrification Administration 

recently announced allotments totaling 
$13,014,200 for 76 rural power projects 
throughout the country, in launching the ex- 
panded REA program which the Congress au- 
thorized for the 1938-39 fiscal year. 

The funds allotted will be used by the proj- 
ect sponsors, largely codperative organizations 
of farmers, to build about 13,500 miles of rural 
electric distribution lines which will make elec- 
tric service available to more than 40,000 farm 
families and rural churches, schools, and stores 
which have been without its benefits. 

Experience shows that the $13,014,200 of 
loans will be matched by an approximately 
equal expenditure by the farmers themselves 
for house wiring and electrical appliances, in- 
creasing the total of industrial, commercial 
and employment activity to approximately 
$26,000,000. 

The new lines will use approximately 36,000 
miles of copper, aluminum and steel wire, 
— meters, 26,000 transformers and 275,000 
poles, 


Harvester Co. Announces 
Executive Changes 


ey changes in the executive personnel 
of the International Harvester Co. have 
been announced by President S. G. McAllister. 
After completing 43 years of service, C. R. 
McDonald has retired and his position as vice- 
president in charge of manufacturing has been 
assumed by Fowler McCormick, formerly sec- 
ond vice-president in charge of foreign sales. 
L. P. Thayer, director of foreign sales, has 
been appointed a vice-president in charge’ of 
foreign sales. E. A. Brittenham, formerly man- 
ager of foreign sales, succeeds Mr. Thayer. 


“Company of Men” 


I* connection with its Golden Anniversary 
celebration, The Electric Storage Battery 
Co. issued an interesting bulletin commenting 
on its fifty years of progress as a “Company 
of Men.” The booklet reproduces a composite 
portrait of a number of Exide men. The single 
picture was made by photographically print- 
ing the individual photographs of 67 Exide 
men from every department of the company’s 


business, one on top of the other and the fin- 
ished picture was not retouched in any way, 
The faces blend together and make a rather 
keen, intelligent, pleasant - looking business 
man. 


Gas Equipment Manufacturers 
Support Fair Exhibit 


tt branches of the gas industry are coéper- 
A ating in the promotion of the industry 
through its extensive participation in the forth- 
coming New York 1939 World’s Fair, accord- 
ing to Hugh H. Cuthrell, president of Gas Ex- 
hibits, Inc. Gas companies have responded 
most favorably to solicitation for funds and 
manufacturers of gas appliances are doing 
their share by reserving exhibition space in the 
industry’s Fair building. 

Most encouraging is the fact that manufac- 
turers of gas plant and distribution equip- 
ment that is not sold to the general public are 
subscribing to the cost of the industry’s ex- 
hibit. Such manufacturers include : The Ameri- 
can Cast Iron Pipe Co., Birmingham, Ala. 
manufacturers of cast iron pipe and fittings 
for low and high pressure gas service; Ameri- 
can Meter Co., Inc., New York, producers of 
meters, recorders and controllers, testing labo- 
ratory apparatus, gauges and regulators; W. 
M. Chace Co., Detroit, Mich., manufacturers 
of thermostatic bimetals; Gas Purifying Ma- 
terials, Inc., Long Island City, N. Y., makers 
of iron hydroxide, iron oxide, and other gas 
purifying materials; and Worthington Pump 
& Machinery Corp., Harrison, N. J., manufac- 
turers of compressors, air tools, liquid meters, 
steam condensers, feedwater heaters and 
pumps. 


Calrod Heating Units 


NEw high-speed, high-heat Calrod heating 
A unit has been developed by General Elec- 
tric engineers for industrial applications that 
require temperatures as high as 1500 F. Among 
the uses of the product are applications in high- 
temperature air heating, industrial ovens with 
air temperatures up to 1000 F, hotplates, and 
various metal surfaces. : 

The units are manufactured at the Pittsfield 
(Mass.) Works of General Electric. Although 
standard listed ratings range from 750 to 3500 
watts and effective heating lengths ordinarily 
range from 18 to 84 inches, other sizes and rat- 
ings can be manufactured as required. In order 
to fit the area to be heated, bends of half-inch 
radii can be made in the unit. 
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GMC tasters 
for Every Utlay 


GMC 


* Sizes from 4% tol5 * Newest Cab-Over- 
Tons Engine Models 


* All Types Stand- * Every Type and 
ard Bodies Style Trailer 


Only GMC offers every popular type and style of both trucks and trailers 
—at prices crowding the lowest. Countless GMC’s are registered in pub- 
lic utility service because they have longer, more useful life, cost less to run, 
atiract the public eye, and because they are available in sizes up to 15 tons. 


Our own Y. M. A. C. Time Payment Plan assures you of lowest available rates 


5-MAN-CAB LINE TRUCK 
Chassis and cab de- 
signed and built en- 
tirely in GMC shops. 
Atime-saver and la- 
bor-saver for utilities. 


GENERAL MOTORS TRUCKS € TRAILERS 


GENERAL MOTORS TRUCK & COACH e DIVISION OF YELLOW TRUCK & COACH 
MANUFACTURING COMPANY e@ PONTIAC, MICHIGAN 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





38 INDUSTRIAL PROGRESS (Continued) 


G. E. Equipment Ordered for 
P.R.R. Electric Locomotives 


HE Pennsylvania Railroad Company re- 

cently announced that it has awarded a 
contract to the General Electric Company for 
electrical equipment for 10 new 100-mile an 
hour locomotives for high-speed passenger 
service on the electrified section of its lines be- 
tween Harrisburg, Pennsylvania, and New 
York City. The new locomotives, type GG-1, 
will be of similar design to those furnished 
by General Electric to the railroad in 1935. 
The contract amounts to approximately $1,- 
700,000 and it is part of the $8,440,000 program 
embracing the construction of 1,000 gondola 
cars, 8 special type freight cars, 2 experimental 
passenger coaches, and 20 electric passenger 
locomotives. 

The locomotive equipment is to be built in 
General Electric’s Erie Plant and will be 
shipped from there to Altoona to be installed 
in the locomotives which are being built by 
the Pennsylvania Railroad. 


To Award IBM Salesmen 


ae representatives of International Busi- 
ness Machines Corporation who make 
their sales quota for 1938 and thereby elect 
themselves to the company’s Hundred Percent 
Club will be guests of the company, together 
with their wives, at the New York World’s 
Fair in 1939 when the annual convention of 
the club will be held in New York next May, 
according to a recent announcement. 

Thomas J. Watson, president of the com- 
pany, is a director of the New York World’s 
Fair and chairman of its advisory committee 
on foreign participation. 


Kinnear Rolling Grilles 


HE adaptability of the Kinnear rolling 
grille, manufactured by The Kinnear Man- 


ufacturing Co., Columbus, Ohio, is pointed 
out in a Bulletin (A.I.A. File No. 35-P-8) is- 
sued by the manufacturer. 

Among the many outdoor and indoor ap- 
plications where the rolling grille is particular- 
ly useful as a means of protection is the in- 


stance illustrated where it is installed in q 
cashier window. Perfectly counterbalanced 
springs contained in a barrel upon which the | 
grille coils above the opening, the Kinnear 
rolling grille is as convenient as a window 
shade. When down and locked it keeps out 
trespassers without obstructing air, light and 
vision. 


TVA Announces Purchases 
Totaling $3,000,000 


Fue of twenty-four contracts for ma- 
terials, equipment, and highway reloca- 
tion work, totalling almost $3,000,000 in value, 
was announced recently by the Tennessee 
Valley Authority. 

Purchases of equipment for Guntersville 
Dam were made from the following firms: 
S. Morgan Smith Co., York, Pa., hydraulic 
turbine and governor, $485,609; General Elec- 
tric Co., Schenectady, N. Y., 27,000-kva gen- 
erator, $454,083; Westinghouse Electric and 
Manufacturing Co., Knoxville, Tenn., 161-ky 
oil circuit breakers, $221,544, and lightning ar- 
resters, $23,089; and Graybar Electric Co, 
Knoxville, Tenn., disconnecting switches, $7,- 
698. 

Materials for the Authority’s 154-kv trans- 
mission line connecting Guntersville and Chick- 
amauga dams were bought from the Alumi- 
num Company of America, Pittsburgh, Pa, 
electric conductor cable, $221,002; and Ameri- 
can Bridge Co., Pittsburgh, Pa., steel towers, 
$114,119. 

Equipment for Chickamauga Dam was pur: 
chased from the following firms: Dravo Corp, 
Pittsburgh, Pa., spillway gates, $368,500; Gen- 
eral Electric Co., Schenectady, N. Y., trans- 
formers, $161,170, and oil circuit breakers, 
$116,960; Railway and Industrial Engineering 
Co., Greensburg, Pa., disconnecting switches, 
$11,448 ; Kilby Car and Foundry Co., Anniston, 
Ala., dogging equipment, $14,951; and Line 
Material Co., South Milwaukee, Wis., insula- 
tors, $10,665. 

Reinforcing steel for Hiwassee, Gunters- 
ville, and Chickamauga dams was purchased 
from Tennessee Coal, Iron and Railroad Co, 
Birmingham, Ala., to the value of $103,400. 
Galvanized structural steel for Guntersville 


Rolling Grille 
Protects 
Cashier's 
Window 
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Have you read these DAVEY LENE CLEARING SERVICE 


INTERESTING dala Building Good Will 


\ @ Tactful Contacts 


@ Resourceful Planning 


@ Trained Personnel 





@ Fine Public Relations 
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wei ee 4 Always use dependable Davey Service 
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ntersville 


Utility executives may find these 
three booklets helpful. They tell 
something of Electrical Testing Lab- 
oratories’ facilities and suggest how 
they may be applied to your prob- 
lems. Ask us for them. 


ELECTRICAL 
TESTING 


LABORATORIES 


East End Avenue and 79th Street ; 
New York, N. Y. aS 
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and Chickamauga switchyards will be supplied 
by Lackawanna Steel Construction Corp., 
Buffalo, N. Y., for $31,850, and two 20-ton 
gantry cranes for these two power plants will 
be furnished by Harnischfeger Corp., Mil- 
waukee, Wis., for $42,780. 

Whiting Corp., Harvey, Ill. will furnish 
coal firing units for rotary kilns to the Au- 
thority for use at Muscle Shoals for $7,308. 


New Broadcasting Studios 
For G. E. Radio Stations 


HE new five-studio broadcasting headquar- 

ters of General Electric’s station WGY, 
local outlet of the Red Network of the Na- 
tional Broadcasting Company, was opened re- 
cently. At the dedication ceremonies, Owen D. 
Young, Chairman of the Board, said that 
radio is today where the light and power in- 
dustry was at the turn of the century. 

Now for the first time, Mr. Young declared, 
the people of the United States, not the engi- 
neers, not the broadcasting companies, must 
decide what radio shall and what it shall not 
do. 

Embodying the most recent technical and 
structural developments, the new building 
stands on a triangular plot at the junction of 
two main highways in Schenectady. Incidental- 
ly, it is the sixth building in Schenectady with 
a welded steel framework. 

An unusual feature of the new building is a 
modern kitchen, completely equipped for 
broadcasting. programs of interest to house- 
wives. 


Growth of Used Car Sales 


N indication of the size and scope of the 

used car industry in America is given by 

the used car sales of the Chevrolet dealers 

during the present year and for more than 

three years consecutively, according to Wil- 

liam E. Holler, general sales manager of the 
Chevrolet Motor Division. 


Electric Welding 


OSSIBLY no process in 

automobile manufac- 
ture has been developed 
to a higher point than has 
electric welding. Huge 
welding machines join 
sheet metal parts in seams 
that are as strong as, or 
stronger than, the original 
material. The illustration 
shows two gasoline tanks 
being assembled and 
welded at the Chevrolet 
plant in Flint. 


Sales of Chevrolet used cars for a recent 
month totaled 123,701, and it was the 40th 
consecutive month that Chevrolet dealers ex. 
ceeded the one hundred thousand mark. For 
the first six months of 1938 Chevrolet sold 
725,086 used cars and the grand total for forty 
months is 5,732,819. 

It has been estimated that the used car busi- 
ness in the country has an annual dollar turn- 
over of approximately two billion dollars for 
a normal year. Statistics say that there are 
more than 11,000,000 motorists who buy regu- 
larly in the used car market. 


Engineers Meet in Utah 


Ane on transportation was a fea- 
(\ ture of the sixty-eighth annual conven- 
tion of the American Society of Engineers 
held recently in Salt Lake City, Utah. 

Diesel and turbo electric light-weight trains, 
the increasing problems of highway transpor- 
tation and the rapid advances in air transporta- 
tion were discussed by authoritative speakers, 
Special attention also was given to water con- 
servation problems. One day was devoted to 
meetings of the Society’s various technical 
divisions and the delegates enjoyed several 
all-day excursions to inspect the Utah Copper 
Co. mine and flood control projects in Davis 
County. 


Car Advertising Booklet 
¢ sas peor Makes It Go?” is the intriguing 


title of a recent promotional piece 
published by Barron G. Collier, Inc. 
Printed attractively in two colors this new 
illustrated booklet tells why car advertising 
always can be depended upon to do a most ef- 
fective job for the advertiser with a good 
product or service ... for the advertiser, as 
Collier puts it, who doesn’t seek to serve the 
whimsies of the fussy few, but who fills the 
needs of the mighty multitudes. Copies of this 
publication are available to Fortnightly read- 
ers. 
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TRANSFORMERS 


Pennsylvania UNI-ROW Radiators 


answer your transformer 
radiator problems 


Welded 


The radiator is permanently 
welded to the tank, elimi- 


nating valves, flanges, gas- 
kets and bolted connections. Accessible 
Each tube of the radiator is easily 


accessible for sand-blasting, cleaning 
and painting in factory or field. 


Sturdy 


The tubes are of 13-gauge steel and 
are tested at 100-pounds pressure 
per square inch. 


LVOle-ISLAND_ AVENUE, ns, 
PITTSBURGH e PENNA: 
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Lays Fair Cornerstone 
go Feet Deep 


Or of the General Electric Company 
celebrated both the company’s 60th year 
of existence and the beginning of construction 
on its building for the New York World’s 
Fair 1939 recently by driving a copper cachet 
90 feet into the earth at Flushing, Long Island, 
before a large group of invited guests. The 
foot-long copper tube, containing a dedication, 
photographs of the fair grounds and model 
of the G-E building, and the list of those offi- 
ciating and attending, served as a modern 
version of the conventional cornerstone-laying. 
It was sealed and attached to the bottom of the 
first pile to be driven on the building site. 
Charles E. Wilson, executive vice president of 
the company, with the expert assistance of a 
regular crew, operated the pile driver which 
drove the dedicatory receptacle deep into the 
ground. 

Grover Whalen, president of the Fair, and 
Charles W. Appleton, G-E vice president and 
chairman of the company’s fair committee, as- 
sisted in the ceremonies. Luncheon was served 
afterwards in the administration building, 
with Owen D. Young, G-E board chairman, 
acting as host. 

Speakers at the luncheon, in addition to 
Mr. Young, were Mrs. Ogden Reid; C. E. 
Smith, vice president of the New York, New 
Haven, and Hartford Railroad; Charles W. 
Kellogg, president of the Edison Electric In- 
stitute; and Philip D. Reed, assistant to the 
president of General Electric. 


New A.S.T.M. Standards 
Published 


NEW edition of the volume of A.S.T.M. 

Standards on Rubber Products presents 
in convenient form for laboratory use and 
reference all of the 25 standards relating to 
rubber that have been issued by the American 
Society for Testing Materials. There are 15 
methods of testing procedure and nine speci- 
fications with a proposed specification for rub- 
ber insulating blankets for use around elec- 
trical apparatus. 

A new edition of the Manual of A.S.T.M. 
Standards on Refractory Materials also is 
available. It gives in their latest form all of 
the specifications, test methods, and definitions 
in this field developed by the Society. In addi- 
tion to the standards, detailed methods for in- 
terpretation of refractory test data are in- 
cluded, There are also comprehensive surveys 
showing service conditions of refractories in 
important consuming industries, and details of 
the standard samples of refractory materials. 


Shreve of G. E. awarded Medal 


E O. SHREVE, vice president of the General 
e Electric Company in charge of sales, re- 
cently became the first recipient of the ‘“Mars- 
ton Medal,” an award initiated this year by 


Iowa State College to honor outstanding 
achievement in engineering by its alumni, The 
award was presented to Mr. Shreve by Dr 
Charles E. Friley, president of Ames College. 

Established at the suggestic- of Anson 
Marston, Dean Emeritus of t! see, the 
award can be presented to no ane 
alumnus in any one year. 

Mr. Shreve was graduated from Iowa Sta. 
College in 1904 with the degree of BS, in 
E.E. He immediately became associated with 
General Electric as a “Test” man, or student 
engineer, and has been a member of the G-E 
organization in various executive sales engi- 
neering capacities since that time. He was 
elected to his present position in 1934, 


New Auto Wind Tunnel Shows 
Gains in Car Design 


T= auto industry’s newest wind tunnel— 
as modern and precise as any yet devised 
for testing aircraft—reveals valuable improve- 
ments in recent motor car design, 

Even while shunning extreme designs or 
grotesque shapes in pursuit of reduced wind 
resistance, leading auto designers have scored 
gains in the last five years that actually result 
in lower fuel consumption, according to D, §, 
Eddins, Plymouth president. 

Improved design in the last four years alone, ~ 
Mr. Eddins said, has reduced wind resistance — 
by 16 per cent on Plymouth models, This is 
now known definitely, by direct comparison in — 
the new wind tunnel just completed by Chrys- ~ 
ler Corporation engineers at the Highland” 
Park research laboratory. That means more ~ 
than an extra mile to the gallon. 4 

The new tunnel produces wind velocities up © 
to 110 m.p.h. in continuous flow through a 
“closed” return, and can be operated with ~ 
either open or closed gap during test. The 
blast is produced by a 6-foot, adjustable pitch 
propeller with 4 blades, 


$13,087,750 Allotted by WPA 


1 aggre allotments by the Public Works Ad- 

ministration include the following: $10,- 
750,000 for transmission lines at Bonneville; 
$1,250,000 for widening base of Marshall Ford 
Dam in Texas; and $78,750 grant for improve- 
ment of municipal electric plant at Lincoln, 
Nebraska. 


New GE Circuit Breaker 


AV 100,000-kva interrupting rating in-~ 
door oil-circuit breaker, the General Elec- 
tric Type FK-46, incorporates the effective” 
single port cross blast principle with heavy 7 
duty butt type arcing contacts and silver 0 | 
silver main current carrying contacts. : 

Suited for industrial as well as central sta-— 
tion and railroad applications, the new circuit) 
breaker is particularly well adapted for use ml | 
steel mills on feeders, motors, incoming lines,” 
and at other places where frequent operations = 
are necessary. The breaker may be operated § 
either electrically or manually. 


Mention the FortNIGHTLY—It identifies your inquiry 


AUG. 4, 1938 





August 4, 1938 Public Utilities Fortnightly 


Standing 
ni. The 


signs or 
ed wind 


Robertshaw greets the C. P Range 

and congratulates the Industry on its 
ng: $10,- is fl achievement in certified performance. 
ah % ; ” : The full significance of perfection 
ne ; 5 is understood by Robertshaw who, in 

turn, has worked towards constantly 
ker 4 cen meme greaterperfectioninoven-heat-control. 
ating in- | : The performance of Robertshaw 
ra %, Oven-Heat-Control is likewise certi- 
_ he { aes i fied—by its history of wide accep- 
— 4 : tance and national reputation. The 
perfection of Robertshaw Controls 
has made them worthy companions 


to the Industry’s finest ranges. 


OBERTSHAW THERMOSTAT COMPANY Youngwood, Pa. 
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TAYLOR STOKER RELIABILITY 
Acknowledged the World Over 


Tue TAYLOR STOKER was the 
FIRST multiple-retort inclined under- 
feed stoker. The basic principles of its 
operation were successful from the be- 
ginning. As knowledge of successful 
installations spread, Taylor Stoker 
plants began to dot the country. The 
dots multiplied. They spread—to Can- 
ada, to Europe. Today, Taylor Stokers 
power boilers throughout the world. 
This progress is easily explained. 
Taylor Stokers have always been out- 
standing in reliability, capacity, flexi- 





The AECO 
Taylor Stoker 


UNIT 


BELGIUM 
CANADA 
DENMARK 
FRANCE 
GERMANY 
GREAT BRITAIN 
ITALY 

RUSSIA 

U. S. A. 


bility, and efficiency. And continuous 
conservative development of the orig- 
inal basic principles constantly keeps 
the Tayor Stoker out in front of com- 
petitive methods of firing. 

Reliable low cost steam generation 
knows no national boundaries! It has 
been and is universally demanded. Be- 
fore you design or modernize your 
plant, call in an A-E-CO representative 
and get all the facts about Taylor 
Stokers! 


A-E-CO PRODUCTS: Taye. Stokers, Water Cooled Furnaces, Ash Hop 
pers, Lo-Hed Hoists, 


arine Deck Auxiliaries, Hele-Shaw Fluid Power. 


AMERICAN ENGINEERING COMPANY 


IN CANADA: AFFILIATED ENGINEERING CORPORATIONS, LTD., MONTREAL PB 
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VS 
“—_ FIRE 
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he orig- 
ly keeps The losses caused by mistakes, carelessness, forgetful- 
of com- ness and temptation exact a greater toll from business 
than the combined losses from fire and theft. Yet these 
neration four destroyers of profits can be eliminated through the 
! It has use of Egry Systems, that give complete control over all 
led. Be- initial transactions, and provide positive protection to 
ze your customers, clerks and management. 


nati H EGRY BUSINESS SYSTEMS 


Taylor 

are widely used by utilities in many departments where 

they save time, labor and money in the manual writing 

or typing of all business records. Detailed information 

on Egry Registers, Egry Speed-Feed, Egry attachments 

: iw for Billing Machines, for Addressograph, for I.B.M. and 
luid Power. other systems will be mailed on request. Demonstrations 
arranged without cost or obligation. Address Dept. F-84. 

At right—the Eory Speed. -Feed—makes any typewriter a prac- 


tical billing machine in one pang without change in type- 
writer construction or operation 


The EGRY REGISTER Company 


Dayton, Ohio 
SALES AGENCIES IN ALL PRINCIPAL CITIES 
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Marshalling the facts— 


Interpreting issues 


and trends— 


Here is a new book that will help the business man to 
arrive at sound viewpoints concerning the ever more im- 
portant questions of public utility regulation. The book 
supplies the necessary analysis of the nature and extent of 
regulation today—critically and impartially considers its 
economic significance. 


Just Published 
Public Utility Regulation 


By G. Lloyd Wilson, Professor of Transportation and Public 
Utilities, University of Pennsylvania 

James M. Herring, Assistant Professor of Geography and 
Public Utilities, University of Pennsylvania 

and Roland B. Eutsler, Professor of Economics and Insur- 
ance, University of Florida 


571 pages, 6 x 9, $4.00 





Chester Healt This book does the job of research for the man who wants 
apter I1eadings a full, detailed picture of the regulation situation. It is a 
Regulation before the Estab- correlation and analysis of facts from laws, records, court 
Prmeveg. of ee eo poner ne decisions, the literature, and other sources that have a bear- 
Regulation by State’ Com- ing on the case. It represents the complete, integrated story 
missions : —the history, the extent, the significance, the trend, of public 
ee of Accounting and utility regulation in the United States. 
e in, 
Rate Regulation 
The Valuation of Public Util- You will appreciate the pertinently critical discussion of: 
Ee Return —the emergence of regulation and its development through the state 
Depreciation commissions pattern 
Regulation of Service —the problems of state versus local regulation 
Regulation of Security Issues —the issues involved in regulation of accounting and reporting, rates 
Regulation of Holding Com- and valuation for rate-making, rate of return, depreciation, service, 
panies security issues, etc. 
= Sete aaeroment and —the expanding role of the Federal Government in utility control, and 
. Regulation of Motor Transpor- its value in terms of the possibilities of sounder regulation 
tation —Governmental experiences in undertaking power projects and pro- 
. Federal Regulation of Inter- moting rural electrification 
ae Commerce in Gas and —their significance as instances of national economic planning 
Nothunil Pehsee Pulley aad the —the issues of governmental versus private ownership 
Federal Power Commission 
. Federal Power Projects 
- Rural Electrification Order from 
. Federal Regulation of Com- 


|: diemeietens ‘Onesahlp PUBLIC UTILITIES REPORTS, INC. 
MUNSEY BLDG. WASHINGTON, D.C 
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Efficient Design Has Made 
“KINNEAR” the By Word for Doors 








pm KINNEAR ROLLING GRILLES 
cy Are the By Word for Protection 


ave a bear- 
rated story ’ : : 
d, of public Kinnear Rolling Grilles are a new type of protection for any open- 
- against trespassing, burglary or intrusion. Ideal for blocking 
off corridors, gateways, entrances, etc. Unnoticed when opened but 
ve | when closed an impassable barrier. Remarkable strength is com- 
5 taste bined with windowshade convenience! They open upward, coiling 
: in a small space above the opening. They are easy to operate and 
are economical to permanently install. Also, they are architecturally 
srting, rates attractive and built in any size of various metals, and for motor or 
ion, service, manual operation. Write for details. 


control, and 
tion 
$ and pro- 


When you specify Kinnear Rolling Grilles you 
have the cooperation of a nation-wide organization 
which, for more than 42 years, has specialized in 
ing the design and manufacture of upward acting Doors 
and Grilles. Send for Kinnear’s catalog of their 
complete line. 


The KINNEAR Manufacturing Co. 
2060-80 Fields Ave., Columbus, Ohio 











This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





Public Utilities Fortnightly 


“ULSTER 


A Positive Method of Extinguishing Oil Fire; 











INTRODUCED 
by 
GRINNELL 


Patented in United States, Canada 
and Foreign Countries 





The patented principle of Grinnell “Mulsifyre” 
System is the conversion of an inflammable liquid 
into one which cannot burn by the simple and 
effective method of emulsifying it. With this 


system the necessary mechanical agitation to 





form the emulsion is provided by discharging 
water (and water alone) with force onto the 
surface of the oil. To accomplish this Grinnell 
has perfected a special form of discharge nozzle 


called a Projector. Both the method and the 





apparatus are fully covered by patents. 











Many installations, both among U. S. and foreign 
utility companies, attest to the effectiveness of 


the Grinnell “Mulsifyre” System. 





Send for special 78-page booklet describ- 
ing “Mulsifyre” and its applications. 
Grinnell Company, Inc., Executive 
Five Seconds after water was turned on, Offices, Providence, R. I. Branch offices 
“Mulsifyre” system has completely in principal cities. 


extinguished the fire. 


AUTOMATIC SPRINKLER FIRE PROTECTION 
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FRANCIS AND HIGH SPEED RUNNERS 


* Penstocks 

* Butterfly Valves 

* Power Operated Rack Rakes 
* Gates and Gate Hoists 

* Electrically Welded Racks 


‘Mulsifyre” 
able liquid 





simple and NEWPORT NEWS SHIPBUILDING AND DRY DOCK COMPANY 
With this Hydraulic Turbine Division 


NEWPORT NEWS, VA. 


vitation to 





lischarging 





> onto the 


“wll CONNELLY REGULATORS 


irge nozzle 


d and the For Dependable Operation 


" a in Exacting Applications 
ind foreign 
tiveness of 


DISTRICT—LC SERVICE Style GV APPLIANCE 


Positive functioning and minimum Simple design and rugged in con- Type DCS Regulator, spring loaded as 
servicing. Wide range settings by ad- struction with only two moving parts, illustrated. Also made in weight 
justable linkages, connecting dia- insuring economy in maintenance and loaded type. Compact, simple and 
Phragm and valve stem . . . resulting Pome n Ay ho gga any Page dh ve rugged with easily accessibe parts. 
in greatly increased flexibility of valve seating. Two types: weight and spring Specially designed for accurate control. 


ii | CONNELL IRON SPONGE AND 





ete 





CHICAGO, ILL. New England Representatiwe:T. H. Piser, Wellesley Hills, Mass. ELIZABETH, N. J. 
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What's back of 
COLLIER’S SERVICE ? 


fourth —% 
ORGANIZATION. . 


Through the years Barron Collier has cre- 
ated a closely-knit, highly-developed or- 
ganization of specialists trained to SELL and 
SERVICE your space. They know Car Ad- 
vertising inside and out. And they’re all 
working for you. 


BARRON G. COLLIER, Inc. 


745 FIFTH AVENUE, NEW YORK 
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in “‘A’’ and “s" 
Mountings 


ters, whether singlephase 
watthour meters—com. 
bination singlephase watthour meters and time. 
switches, with either single or two-rate regi: 
ters—or two-element watthour meters—all arg 
designed for modern "A" and "'S" mountings 


Modern Meters for Modern Load! 


SANGAMO ELECTRIC COMPANY 


SPRINGFIELD, ILLINOIS 





c— No Wonder They're So Long-Lived 


: MAGINE numerous strips of pure, corrugated lead 
Strip of corrugated lead ° 
being rolled up rolled up into compact rosettes and forced, under 
into rosette for e ° ° A - ’ 
use in Man- c | great pressure, into openings in an alloy grid. That's 
> seg AO re the way the Exide-Chloride’s positive plates are con- 
structed. Its negative plates retain the active ma- 
terial in boxes of perforated sheet lead. 


Do you wonder that this battery has such excep- 
tional life, or that it has been the favorite of utility 
and industrial power plant engineers for half a cen- 

> : . Yea 
Section of Manchester posi. ‘tury? Write for our Bulletin 204; it gives a lot of 


tive plate, showing “rosettes” information about this remarkable battery. 
in grid. 


, 
EX 10 THE ELECTRIC STORAGE BATTERY C0. 
- The World’s Largest Manufacturers of Storage 
Batteries for Every Purpose 
CHLORIDE 
BATTERIES PHILADELPHIA 


Exide Batteries of Canada, Limited, Toronto 
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HOOSIER ENGINEERING COMPANY 


CHICAGO 46 SO. 5TH ST., COLUMBUS, OHIO YORK 
Canadian Hoosier para i Company, Lid. 


ERECTORS OF TRANSMISSION LINES 
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FAST - ECONOMICAL - CLEAN 


ELECTRIC RANGES 


Offer amazing new speed in electric cookery. Notice 
particularly the gleaming white porcelain enameled finish, 
modern design, built-in Time-a-Ture, automatic oven 
temperature control, built-in Handy Cooker, Multi-Speed 
L&H Calrod unit, "Equalized Heat" oven, two large stor 
age compartments, roomy warming drawer, hide-away shelf 
for broiler pan, smart lamp, chrome tray and condiment 
set. 


Write for Complete Details 


A. J. Lindemann & Hoverson Company 
Milwaukee, Wisconsin 








PORTABLE 








ELS CER Re 3a-O OLS 


TOWSON, MARYLAND 
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A set-up for meeting 
special requirements in strand 


HEN special characteristics are required in strand, the place to 

begin is at the open-hearth furnace. The complete integration 
of all manufacturing operations under Bethlehem’s system of control, 
beginning with steel making and following through all subsequent 
phases, is an important factor in making strand to meet special 
conditions. 


BETHLEHEM STEEL COMPANY 
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LINESMEN LIKE 
WATER-PROOFED — ROT-PROOFED 
“ALL-WEATHER” MANILA’ ROPE 


because 


it’s SAFER —LONGER! 





MERICAN 


MANUFACTURING co. 


Nobl 














PORCELAIN PRODUCTS, INC. 
PARKERSBURG, W. VA., U. 5. A. 


HI-VOLTAGE INSULATORS —SINCE 1894 
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MAINTAIN CONTROL 


NORDSTROM =<! PLUG VALVES 


rest 


Catalog upon Request 


PRODUCTS—NORDSTROM VALVES; EMCO a. and REGULATORS; PITTSBURGH LIQUID 


MERCO NORDSTROM VALVE CO. A Subsidiary of PITTSBURGH EQUITABLE METER CO. 


Main Office: Pittsburgh, Pa. @ Branch Offices: New York City, Buffalo, Philadelphia, Columbia, Memphis, 
hicago, Kansas City, Des Moines, Tulsa, Houston, Los Angeles, Oakland. @ Canadian Licensees: Peacock 


Ericers Ltd., Montreal. @ European Licensees: Audley Engineering Co., Ltd., Newport, Shropshire, 
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The Field Performance 
Of This Burnham Gas Boiler 
Equals Its Shop Test 


UST naturally no boiler manufac- 

turer deliberately handicaps a shop 
test. Everything is done under the 
most favorable conditions. If then a 
boiler can in actual field operation, 
equal the shop test, it makes you 
stop and think. 


As a matter of fact the Burnham 
was approved under the new A.G.A. 


requirements. 


There are very definite reasons for 
this boiler’s fine performance. Send 
for Catalog. Get the facts. See for 
yourself. 


IRVINGTON, NEW YORK 
ZANESVILLE, OHIO 


Representatives in All Principal Cities of the United States and Canada 

















OD 
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Whatever Your Truck Needs, 
INTERNATIONAL Can Fill Them 





Bend R. R. Co., the “South Shore Line.” 


If you are looking for a half-ton pick-up 
truck, a big six-wheeler, or any size be- 
tween, you will find, in the International 
line, the one that exactly fits your job. 
There are 30 models in 99 wheelbases to 
choose from. 


Every truck in the line is ALL-TRUCK 
all the way through—backed by Inter- 
national’s more than 30 years of 
TRUCK-manufacturing experience. And 
the nation-wide International service 
organization stands behind these trucks, 


Public Utilities Fortnightly 59 


os 


The popular 144-ton International Model D-30 Truck working near Gary, Ind., for the Chicago, South Shore & South 


providing low-cost, factory-standard 


service at all times. 


Inspect these Internationals at the near- 
by International dealer or Company- 
owned branch showroom. Check Inter- 
national Trucks against your require- 
ments and be assured of complete satis- 
faction. 


INTERNATIONAL HARVESTER COMPANY 
(Incorporated) 


180 North Michigan Avenue Chicago, Illinois 


INTERNATIONAL TRUCKS 
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Who..... 


A DOMESTIC DRAMA IN ONE SHORT ACT. 
HEART AND POCKETBOOK OF EVERY MAN AND WOMAN 


cf 


. . CLOSE TO THE | 








he SCENE is 
in the living room of Mr. and Mrs. John J. 
Citizen. Jane Citizen has just returned from 
a lecture at the Culture Club, and has told 
John all about it. 


JOHN And then what happened.... 
he finished? 
Why, nothing special. Everybody 
clapped, of course. 


Oh, you clapped? 


Why yes, isn’t that what you usually 
do when a speaker finishes? 


He said that business stands in the 
way of social progress, that business- 
men are exploiters of the people, 
greedy reactionaries —and you 
clapped! 


But, John, this was only a lecture.... 


Oh, only a lecture. A hundred women 
—99% of them married to men who 
live by business—and not one gets 
up and challenges your platform- 
promiser when he takes a crack at 
business. 


Dear, I don’t know what you’re talk- 
ing about. 


Tell me, did he mean men like Will 
Thomas at the bank or Vaughan at 
the mill? They’re businessmen. Did 


Sue Thomas or Lily Vaughan have 
anything to say? 


INO. oc 


No.... so it’s just all good fun. The 
same old trick. They take a few “bad 
boys” of business. Then they say.... 
“Look, here is a man. He is a bad 
man. He is also a_ businessman. 
Therefore, businessmen are bad.” 


JANE John....I’m sorry. 


JOHN ‘Try and understand. America grew 
up on business. Maybe we haven’t a 
perfect country, but our people live 
better than any people on earth. Are 
we highly educated American citizens 
still so dumb that we are ready to 
stand up and cheer the self-consti- 
tuted reformers who cry down this 
system and all it stands for and offer 
to substitute for it some other system 
—if we pay for it, and let them run it? 


(to herself) Mmmmh.... The next 
time a lecturer.... 


JANE 


And the curtain slowly descends. 





FOR the husband whose wife needs the facts to support 
an ar, ent the next timea mah ink attacks his call- 
ing, there is a booklet descelbia e American system 
of free enterprise. Write your coer of Commerce 
or Trade Association for “Wanted, one million, busi- 
ness men to resell the American Business System.” 


This message is published by 


NATION’S BUSINESS 


If it interests you, we are prepared to supply, upon fe- 
quest, cooeme in poster size for bulletin boards, and in 
leaflet form for distribution. Mats for newspaper use 
and electros for house organs are available. 
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Since the entry of C-B into the electrical safeguards and control devices, by leading 
field, its entire resources and abilities have _ utilities. This is significant to all who wish 
been confined to the introduction and per- to enjoy the same profitable advantages. 
fection of service entrance equipment de- 

signed to safeguard utility revenue through Consult the C-B Technical and Engineering 
he elimination of current diversion, and to _ staffs on the application of C-B equipment 
elect sharp savings in installation costs. to present or contemplated installations. No 
How well Corcoran-Brown has succeeded is cost or obligation is involved in availing 
evidenced by the increasingly widespread yourself of this comprehensive service. 
se and unqualified endorsement of C-B Details on request. 


Write today for Bulletins 57, 58A, 60, 61, 62 and 63, describing in detail the C-B 
14 aluminum meter enclosure for new sequence metering, and all other Cor- 
oran-Brown products. 


Electrical Dejartment 
CORCORAN-BROWN LAMP DIVISION 


THE ELECTRIC AUTO-LITE COMPANY 
4900 Spring Grove Avenue Cincinnati, Ohio 
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Rate Changes! 








THE ONE-STEP METHOD 


OF BILL ANALYSIS 


R & S Bill Frequency Analyzer: developed for our Utility Rate Service. 
The kw.-hrs. billed are entered on the adding machine keyboard. A tape is 
prepared of all items and a consumption total accumulated which serves as a 
control. At the same time—through this single operation—the bill count for 
each kw.-hr. step is made by the electrically controlled accumulating registers. 











Continued rate changes—checking load-building activities— 
need for current customer usage data—all are reasons why 
many companies are using R & S ONE-STEP SERVICE for 
analyzing information required in productive rate making. 
Monthly or annual bill frequency tables now produced in a 
few days instead of weeks and months. 


Estimates promptly submitted. Such marked savings that analyses now can 
be carried on currently for much less than former cost of periodic studies. 


Recording & Statistical Corporation 
Utilities Division 
102 Maiden Lane, New York, N. Y. 


Boston Chicago Detroit Montreal Toronto 


<a 
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Whether You Buy A Tankful Of Gasolene Or 
A Carload Of Oil— You Can Be Sure That 
CITIES SERVICE PRODUCTS Are Unsurpassed! 


THE QUALITY of Cities Service gasolenes, oils and greases is guarded 
every step of the way from the oil well to you. For Cities Service is a 
completely integrated unit in the oil industry, engaged in all phases 
of petroleum operation ... production, transportation and refining. The 
finished products, backed by 74 years of refining experience, reach 
you through 15,000 reliable outlets. The Cities Service emblem is 
your guarantee of dependable products and efficient, courteous service. 





Se 


CITIES SERVICE [[22m Serves A Nation! 
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PROFESSIONAL DIRECTORY 


© This page is reserved for engineers and engineering concerns especially equipped by 
experience and trained personnel to serve utilities in all matters relating to rate questions, 
appraisals, valuations, special reports, investigations, design and construction. « « 














THE AMERIGAN APPRAISAL GOMPANY 


INVESTIGATIONS e VALUATIONS ¢ REPORTS 


PROPERTY EXAMINATIONS AND STUDIES for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
CHICAGO - MILWAUKEE + NEW YORK - WASHINGTON ~ And Other Principal Cities 








psx FOLD, Bacon « DAVIS, anc. ware cases 


CONSTRUCTION fn ineers # APPRAISALS 
OPERATING COSTS 9! INTANGIBLES 


VALUATIONS AND REPORTS 


PHILADELPHIA NEW YORK DALLAS WASHINGTON 


CHICAGO 








SANDERSON & PORTER 


ENGINEERS 


VALUATION DEPARTMENT 
APPRAISALS AND RATE QUESTIONS 


CHICAGO NEW YORK SAN FRANCISCO 








BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and _ re- 
ports, design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 


JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION—VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 








EARL L. CARTER 
Consulting Engineer 
REGISTERED IN INDIANA AND NEW YORK 
PUBLIC UTILITY 
VALUATIONS AND REPORTS 
814 Electric Building Indianapolis, Ind. 


JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection wit 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 











EDWARD J. CHENEY 


ENGINEER 
Public Utility Problems 


61 BROADWAY NEW YORK 











SPOONER & MERRILL, INC. 
Consulting Engineers 


Design—Supervision of Construction 
—Reports—Examinations—Valuations 
20 North Wacker Drive Chicago, Ill. 
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STOPPERS 


All Types 


PIPE LINE SUPPLIES 


Goodman Stoppers 
Gardner-Goodman Stoppers 
Goodman-Peden Stoppers 
Goodman Cylindrical Stoppers 
Bags—Rubber, Canvas Covered 
Plugs, Service & Expansion 
Pumps 
Masks 
Brushes 
Tape—Soap & Binding 


Catalogue mailed on request. 


SAFETY GAS MAIN STOPPER CO. 


523 Atlantic Avenue 
Brooklyn, New York 








GOOD 
INSULATORS 


Vv} 


Insulators are only as good as the 
experience and workmanship put in- 
to their production, 


Our product is produced by men 
of the greatest experience to be 
found in the industry. 


VIcTor made insulators are Goop 
INSULATORS, 


Catalog on request 


Victor Insulators, Inc. 
Victor, N. Y. 


R P E conductor 
SUPPORTS na FITTING 


Sometimes erroneously thought of 4 
merely an incidental part of a substation 
network, conductor supports and fitting 
actually form an extremely importai 
part of a system. A failure at any om 
support or joint is sometimes as costly 
to the system as the breakdown of 
machine. R&IE carefully designed and 
properly made conductor equipment i 
the choice of many Utilities where com 
tinuity of service is paramount. Test 
designs, excellent quality materials, and 
care in manufacture, form the founda 
tion for the production of R&IE condue 
tor supports and fittings. 














RAILWAY& INDUSTRIAL 


ENGINEERING CO. 
GREENSBURG, PA. 
= Sales offices in principal cities a 
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ith 1 Set of Chaser Dies in this speedy 


bother-saving FRI Lesii> No. G5R 


Only 4 chaser dies instead of 16— 
and they stay in the threader. No 
bother changing, no extra pieces to 
lose. Saves you time and expense! 


Just a quick shift of the setting post 
and this No. 65R is ready to cut per- 
fect threads on 1” to 2” pipe, any 
metal, all thread variations. Saves 
you work! 


Speedy new style work-holder clicks 
to pipe size, tightens with one screw. 
No bother with bushings! 


You like the “feel” of this tool, the handsome appearance 
that inspires pride and care, the many features that give you 
faster easier threading—and real economy, as thousands of 
users can tell you. 


Buy from your Supply House 


The Ridge Tool Co., Elyria, Ohio 


ONDITIONAL GUARANTEE 


is Housing ever 
ks or Distorts we 


uf Stop Pipe Wrench Housing Repairs 
That guarantee saves you fully 75%, of 


your pipe wrench repairs. 
Buy the RIZED. 


Fel Ges [LD PIPE TOOLS 
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OIL—FOR THE LAMPS OF BIG CITIES 


EN years ago power company engineers 

knew that oil-filled cable could solve 
the problem of reliable high-voltage under- 
ground transmission. It could provide better 
service to heavily populated areas. But, as 
one engineer said, ‘Oil-filled cable is good 
only as far as it goes—as far as one length 
goes. Every time we have to make a joint, 
up go its costs!” 


Today, lower-cost, more reliable underground 
transmission: has been achieved. More than a 
thousand miles of oil-filled cable are now in 
service. Behind their installation lies the story 
of remarkable progress in the design and 


manufacture of cable-jointing equipment. 


This progress is well illustrated by the fact 
that a stop-joint manhole for 132-kv cable 
today costs approximately $4500—including 
jointing materials and the cost of the man- 


hole—as against approximately $12,000 per 


manhole Ito years, ago. A saving of $7500 at 


every stop joint! 


Such reductions are encouraging a wider use 
of oil-filled cable by lowering the voltage at 
which it is economically justified. The cost of 
installation—and the time required to com 
plete installation—have both been reduced 
by the improved design and smaller size of 
joints and réservoirs. In addition, the mat- 
hole space has been cut to’ one-third that 


formerly required. 


: 1 
And engineers are working to make c«)!e and 


cable-joint equipment even better— id less 


expensive. This continuing work is it one | 
of the “extra” benefits that result fro 1 plae 
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